… In support thereof, Petitioner shows the following:
A.
What is Parental Alienation Syndrome? TC "A.
What is Parental Alienation Syndrome?" \f C \l "2" 
“PAS” is the creation of one man, Richard Gardner, a psychiatrist who “discovered” the so-called syndrome in approximately 1985.  Although he has been presented as a professor of child psychiatry at Columbia University, Gardner, who committed suicide in 2003, actually worked as a clinical professor of psychiatry in Columbia’s division of child and adolescent psychiatry – an unpaid volunteer position.  See The New York Times, June 14, 2003 correction to its June 9, 2003 obituary that incorrectly described Gardner’s position at Columbia University.  Gardner’s PAS theory was developed solely through personal observations of his patients in private practice.  Gardner introduced the theory to explain what he considered to be an epidemic of false accusations of child sexual abuse.  PAS also has been asserted in cases such as this one involving other types of abuse and in situations in which a child refuses to visit a parent for other reasons.  See e.g., Carol S. Bruch, Parental Alienation Syndrome and Alienated Children:  Getting it Wrong in Child Custody Cases, 35 Fam. L. Q. 527 (2001).
Gardner’s theory rests on the premise that the “vast majority” of abuse allegations in custody cases are false and the result of one parent’s “alienation” of the child from the other parent.  Specifically, Gardner theorizes that the child not only is systematically “brainwashed” by the “alienating” parent (usually the mother), but that the child also is subconsciously “programmed” by that parent to hate the other parent (usually the father).  Richard A. Gardner, The Parental Alienation Syndrome 59-60 (Creative Therapeutics 1992).  According to Gardner, this “programming” results in false accusations by the child of abuse.  

Gardner has stated that “PAS is a disorder of children, arising almost exclusively in child-custody disputes,” where its use is intended to convince the court to deny the target parent’s attempt to gain custody.  Richard A. Gardner, Dr. Gardner Defends Work on Sex Abuse, Nat’l L. J. at 16 (Sept. 6, 1993) (emphasis added).  The “primary manifestation [of the disorder] is the child’s campaign of denigration against a parent, a campaign that has no justification.  It results from the combination of a programming (brainwashing) parent’s indoctrinations and the child’s own contributions to the vilification of the target parent.”  Id; see also The Parental Alienation Syndrome at 59-60.  

Thus, the child’s allegations of abuse are seen as the product of a mental disorder suffered by the child as a result of the supposed alienation and, as the product of a warped perspective, the allegations are discounted and even completely ignored by counsel, courts, and others who subscribe to Gardner’s description of Parental Alienation Syndrome.  Gardner also argues that “PAS inducers . . . are not candidates for therapy,” and that neither they nor their supposed “victims” (the programmed children) are susceptible of being “cured.”  Therefore, according to Gardner, the children should be completely removed from the alienators’ influence, all contact between the alienating parent and the children should be cut off, and the children should be “deprogrammed.”  Bruch, supra, at n. 69.  

Also according to Gardner, in 90% of PAS cases, it is only the mother who engages in alienation.  The Parental Alienation Syndrome at 62, 106.  To explain why women are the alienators in nine out of 10 PAS cases, Gardner quotes William Congreve:  “Heaven has no rage like love to hatred turned, nor hell a fury like a woman scorned.”  Id. at 62, 122.  As Justice Chezem of the Indiana Court of Appeals has stated, “This gender-based generalization is ludicrous and an affront to all reasonable women and men.  It is unacceptable.”  Hanson v. Spolnik, 685 N.E.2d 71, 84 (Ind. App. 1997) (Chezem, J. concurring).  Likening PAS to “pop psychology” or “cult” theories like the “Peter Pan Syndrome” or the “Cinderella Complex,” Justice Chezem went on to describe PAS as “a disturbing, inflammatory, unscientific and unsubstantiated theory which has no place in our courtrooms.”  Id. at 85. 
  

1.
PAS is merely a theory, not a recognized psychiatric or psychological diagnosis TC "1.
PAS is merely a theory, not a recognized psychiatric or psychological diagnosis" \f C \l "3" .


 “PAS” is merely a theory, not an accepted psychological syndrome or diagnosis.  It has not been recognized by the American Psychiatric Association or any other respected medical or professional association.  It is not included in the Fourth Edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV), or any earlier version of that respected diagnostic manual.  See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) at xxiii (4th ed. 1994).  Child psychologists and child psychiatrists routinely rely on the DSM-IV, which includes only those disorders that have been subjected to extensive research and peer review, to diagnose and treat recognized mental disorders.  The introduction to the DSM-IV states that, “the utility and credibility of DSM-IV requires that it focus on its clinical, research, and educational purposes and be supported by an extensive empirical foundation.”  Id.  

Apparently anticipating rejection, Gardner never submitted PAS for inclusion in the DSM.  Neither is PAS recognized or accorded any credibility in Standard Psychiatric Reference Texts such as Comprehensive Textbook of Psychiatry VI (Kaplan, Sadock, Cancro, 1995); American Psychiatric Press Textbook of Psychiatry (3d ed., Hales, Yudofsky, Talbott, 1999; 4th ed., Hales, Yudofsky, 2003); New Oxford Textbook of Psychiatry (Gelder, López, Ibor, Andreasen, 2000).

Because it has not been accepted or endorsed by any professional organization or association in the fields of psychology or psychiatry, Gardner’s PAS theory is inadmissible under either the Frye test or the more recent standard established by the United States Supreme Court.  See Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923); Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).  Specifically, Gardner’s theory has not been peer-reviewed, a threshold qualification for acceptance in any scientific community.  In fact, Gardner actually avoided peer review by publishing his books through his own private publishing company, Creative Therapeutics, and by publishing articles only in non-peer reviewed journals.  One New York court that refused to admit Gardner’s testimony on PAS noted:  “Gardner has written approximately forty-three books which have been published, and all but one of those . . . have been published and marketed through his own corporation, Creative Therapeutics.”  People v. Fortin, 706 N.Y.S. 611, 614 (2000) (finding that PAS is not generally accepted within the professional community).
 
2.
Gardner and his PAS theory are the subject of extensive criticism TC "2.
Gardner and his PAS theory are the subject of extensive criticism" \f C \l "3" .
Gardner espouses many unconventional views that are not widely accepted by child/family psychologists or psychiatrists.  In fact, Gardner and PAS have met with harsh criticism from scholarly writers and the courts.  See, e.g., Cheri L. Wood, The Parental Alienation Syndrome:  A Dangerous Aura of Reliability, 27 Loy. L.A. L. Rev. 1367, 1370 (June 1994); R. Sherman, Gardner’s Law: A Controversial Psychiatrist and Influential Witness Leads the Backlash Against Child Sex Abuse “Hysteria,” Nat’l L. J. (August 16, 1993); Fortin, 706 N.Y.S.2d at 614; Hanson, 685 N.E.2d at 84 (Chezem, J., concurring); People v. Loomis, 658 N.Y.S.2d 787 (1997).  See also Judith S. Wallerstein, Through A Child’s Eyes, Family Advocate (Summer 1990); Lucy Berliner & Jon R. Conte, Sexual Abuse Evaluations: Conceptual and Empirical Obstacles, 17 Child Abuse & Neglect 111 (1993).
  There is good reason for the criticism.

3.
PAS is dangerous “junk science” that cannot satisfy the requirements of  Frye v. United States or Daubert v. Merrell Dow Pharmaceuticals TC "3.
PAS is dangerous \“junk science\” that cannot satisfy the requirements of  Frye v. United States or Daubert v. Merrell Dow Pharmaceuticals" \f C \l "3" .


The admission of “evidence” of PAS, an unproven and scientifically unrecognized theory, can have dangerous and devastating consequences.  “Expert” scientific testimony has special power before a jury, and when it is not reliable, the prejudicial impact of such evidence is profound.  In the case of PAS, for example, that impact often causes a court to ignore a child’s outcry of abuse because it allegedly is the product only of the mother’s “brainwashing.”


The Frye test, which is the applicable standard in Illinois, requires that to be admissible, expert testimony based on scientific principles or procedures must be shown to have “gained general acceptance” in its specified field.  Frye, 293 F. at 1014.  The controversy surrounding Gardner’s theory coupled with the absence of acceptance by any responsible medical or scientific professional organization is strong evidence that PAS is not “generally accepted within the professional community.”  See, e.g., Fortin, 706 N.Y.S.2d at 614; see also, Poliakoff, Greene and Smith, Parental Alienation Syndrome: Frye v. Gardner in the Family Courts, available at http://www.gate.net/~liz/liz/poliacoff.htm.  


Neither can PAS meet the U.S. Supreme Court’s requirements for admission under the more recent Daubert test.  Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).  In Daubert, the United States Supreme Court set forth the newest test for determining whether expert scientific testimony is reliable and admissible.  Under that standard, scientific evidence must satisfy the following requirements, among others:  


1)
The theory at issue must be testable and have been tested.


2)
The theory must have been subjected to peer review and publication.  

3)
In the case of scientific techniques, the known or potential error rate must be within certain parameters and there must be standards controlling the technique’s operation.  

4)
The technique must enjoy general acceptance within the scientific community.  

509 U.S. at 593-94.  In addition, on remand the Ninth Circuit also considered “nonjudicial uses that have been made of the theory or technique and whether or not the study had been prepared only for litigation.”  Daubert v. Merrell Dow Pharmaceuticals, 43 F.3d 1311, 1316-17 (9th Cir. 1995).  


Gardner’s untested theory, which is based only on his personal observations, has never been peer-reviewed; it has not been subjected to even one epidemiological or other empirical study; it has never been published by anyone other than Gardner himself; it was created and is employed exclusively for litigation; and it not only is not generally accepted by professionals in the fields of psychiatry and psychology, it has been overwhelmingly rejected by them.  Therefore, evidence of PAS is not admissible under Daubert.


Similarly, Federal Rule of Evidence 702 allows the admission of expert scientific opinion only if “scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue….”  Fed. R. Evid. 702.  Under this rule, which has been adopted by the majority of states, the expert’s testimony must be “based on sufficient facts or data,” and it must be “the product of reliable principles and methods.”  Id.  As the untested, unreliable and unaccepted theory of one person, PAS cannot possibly assist a jury or the court in understanding the evidence.  In fact, by discouraging investigation of the child’s allegations of abuse, it actually skews the evidence and prevents such understanding.  


4.
PAS is inherently unreliable TC "4.
PAS is inherently unreliable" \f C \l "3" .


PAS is founded upon circular logic, which also makes it inherently unreliable as a scientific diagnostic tool.  PAS is offered to prove that abuse did not occur, yet it assumes the truth of what it seeks to prove – that the child’s allegations of abuse are false.  Gardner contends that the “vast majority” of abuse allegations that arise in child custody disputes are false, and one of his strongest criteria for proving the falsity of an allegation is the fact that it was first raised in a child custody dispute.  Moreover, PAS purports to explain only the behavior of the child and the alleged alienating parent.  It fails to scrutinize or encourage investigation of the alleged abuser’s conduct.  Thus, it is inherently biased as well.  

B.
PAS not only is “junk” science, it is dangerous science TC "B.
PAS not only is \“junk\” science, it is dangerous science" \f C \l "2" .  

Not only is PAS illegitimate science; it is dangerous science.  Reliance on a facile “diagnosis” of PAS in custody decisions puts abused children at extreme risk of further abuse because PAS encourages courts to discount – even ignore – a child’s allegations of abuse without proper investigation.  See, e.g., Hanson, 685 N.E.2d at 86-87 (experts did not interview the child or investigate the allegations of abuse and could not determine the truthfulness of either).  Under Gardner’s theory, a child’s outcries of physical or sexual abuse against one parent are seen merely as the product of alienation by the other parent.  Therefore, courts relying on PAS frequently fail to investigate the child’s allegations, and they may even reject independent evidence of the abuse.  That is exactly what happened in this case.    


The obvious destructiveness of this approach is heightened by PAS’s horrifying “cure,” which also was implemented in this case.  According to Gardner, the only way to counteract parental “alienation” is to place the child in the sole custody of the alleged abuser and severely limit or even totally prohibit contact with the “alienating” parent.  Thus, the child is delivered into the hands of the abuser and cut off from any outside protection and support.  It is hard to imagine the confusion and hopelessness experienced by such children.  


In bitter divorces, in which the parties may level sharp, even venomous criticism at each other, and such conduct obviously may be considered by a court along with all the other evidence that goes into a decision affecting child welfare.  See Loomis, 658 N.Y.S.2d at 788-89 (court or jury is free to consider the parties’ conduct in a custody case, but expert opinion on the ultimate issue of the validity of allegations of abuse is not admissible).  It is frankly irresponsible to describe such conduct in terms of a psychological “syndrome” that supposedly produces a mental defect in a child and automatically renders the child’s revelations of abuse incredible.  

This court must address the scientific validity of PAS (or lack thereof) and conclude that PAS is “junk science.”  This Court should hold that PAS evidence should not be admitted because it is not generally accepted in the scientific community, it is inherently unreliable, and it endangers children.  
Position of National Council of Juvenile and Family Court Judges


The National Council of Juvenile and Family Court Judges recently published their semi-annual guidebook, “Navigating Custody and Visitation Evaluations in Cases with Domestic Violence: A Judge’s Guide.”  The guide includes a section on the admissibility of Parental Alienation Syndrome testimony in custody hearings (on page 19 of 2006 version):

Richard Gardner’s theory positing the existence of “parental alienation syndrome” or 
“PAS” has been discredited by the scientific community. Testimony that a party to a 
custody case suffers from the syndrome should therefore be ruled inadmissible both 
under the standard established in Daubert and the stricter Frye standard.
The National Council of judges has deemed that the evidence against the existence of PAS is sufficient enough to throw out the concept entirely.  It is manifestly unjust that use of this bogus “syndrome” has been instrumental in this case, as the primarily vehicle - and the only methodology - to justify the loss of custody and a severe limitation of Petitioner’s rights.
Conclusion

It is evident that PAS has been relied upon in this case, and it is and was incumbent upon Respondent and his counsel to investigate the validity of their allegations.  The use of PAS in this case as a sword and a shield is reprehensible; Respondent has used this “theory” to defend himself and simultaneously attack his ex-wife as an alienator, rather than examining his own behavior to determine why his child(ren) say certain things.  


Respondent and his attorney should be sanctioned for bringing bad faith allegations and for basing their case on this junk science.  At a minimum, every reference to “alienation” or “parental alienation” should be supported by adequate scholarship and scientific research.  Any unsupported references should be stricken from the record and kept from the jury in this matter.  
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�   Justice Chezem concurred in the change of custody in Hanson because there was “sufficient evidence in the record which indicates that the relationship between the parties … [had] deteriorated to such a degree that the existing joint custody agreement was an upsetting and unworkable solution.”  Hanson v. Spolnik, 685 N.E.2d at 84.  However, the judge declined to join in the majority opinion “to the extent that it validates the trial court’s reliance on ‘Parental Alienation Syndrome’ (PAS) evidence.”  Id.  Interestingly, in Hanson, the trial court had asserted the same fiction about not relying on PAS as did the trial court in this case.  However, while both courts disavowed the label of PAS, both also adopted the principles of PAS and used PAS-type language in describing their findings.  





�   Gardner published his articles in a little known journal titled Issues in Child Abuse Accusations.  This journal, which also is not peer reviewed, is published out of the office of Ralph Underwager and his wife Hollinda Wakefield.  Underwager gained considerable notoriety with his statement to a Dutch journalist that “Pedophiles need to become more positive and make the claim that pedophilia is an acceptable expression of God’s will for love and unity among all human beings.”  Stephanie J. Dallam, Parental Alienation Syndrome: Is It Scientific? in EXPOSE:  The Failure of Family Courts to Protect Children From Abuse Disputes at n. 11 (E. St. Charles & L. Crook, eds. 1999), available at http://www.leadershipcouncil.org/Research/PAS/PAS1/pasl.html); Lana R. Lawrence, What They Said: Interview–Hollinda Wakefield and Ralph Underwager, in 2 Moving Forward 13 (1993) available at http://movingforward.org/v2n4-underwager.html.  Gardner himself has said “there is a bit of pedophilia in every one of us.”  Richard A. Gardner, Sex Abuse Hysteria: Salem Witch Trials Revisited, 118 (Creative Therapeutics 1991) cited in John E.B. Meyers, What is Parental Alienation Syndrome and Why Is It So Often Used Against Mothers, at http://www.gate.net/liz/fathers/pas.htm.  





�   Additional cases expressing doubt about the scientific reliability of PAS include People v. Loomis, 658 N.Y.S.2d 787 (1997) (finding Gardner’s proposed expert testimony based on PAS inadmissible because it would constitute an opinion on an ultimate issue of fact, i.e., whether abuse had occurred); Tungate v. Kentucky, 901 S.W.2d 41 (Ky. 1995) (rejecting as scientifically unreliable Gardner’s twenty-four “indicators of pedophilia,” a companion theory to PAS); Wiederholt v. Fischer, 169 Wisc.2d 524 (Wisc. App. 1992) (stating that PAS is controversial, not generally accepted); Page v. Zordan, 564 So.2d 500 (Fla. Dist. Ct. App. 1990) (finding Gardner’s “Sex Abuse Legitimacy Scale,” another companion to PAS, inadmissible); In the Interest of T.M.W., 553 So.2d 260, 262 n.3 (Fla. Dist. Ct. App. 1989) (rejecting expert’s testimony, offered in reliance on PAS as described by Gardner in his publication “The Parental Alienation Syndrome And The Differentiation Between Fabrication and Genuine Child Sex Abuse,” and citing the “cautionary words of other current commentators:  “When considering the theory of expert testimony … it is vitally important to avoid the confusion engendered by reference to syndromes....  At the present time, experts have not achieved consensus on the existence of a psychological syndrome that can detect child sexual abuse.  Use of the word ‘syndrome’ leads only to confusion…. The best course is to avoid any mention of syndromes.”  Myers, Expert Testimony in Child Sexual Abuse Litigation, 68 Neb. L. Rev. 69 (1989).    





PAGE  
2

