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STATEMENTS OF INTEREST OF AMICI 

JUSTICE FOR CHILDREN 
Justice for Children, a national child advocacy organization, is composed of concerned citizens who share the belief that communities must act together to protect abused and neglected children from further abuse and to defend every child’s right to grow up in a safe and supportive environment.  Justice for Children works together with Children’s Protective Services and other such agencies for the welfare of abused children and, when appropriate, opposes court or agency action that threatens to compound the abuse already suffered by these helpless victims.  When existing agencies fail to help, Justice for Children intervenes as an advocate for the child. 
          Since Justice for Children was started in May 1987, its accomplishments have been nationally recognized.  The group’s achievements have been featured on ABC’s PrimeTime Live, the ABC prime-time documentary “Crimes Against Children,” a PBS documentary entitled “Boy Crying, Baby Crying,” Good Morning America, Donahue, and HBO.  In its effort to expand its commitment to provide advocacy for all abused children, Justice for Children now has chapters in four states, including the District of Columbia. 
          Neither Justice for Children nor any of its officers, members or associates has any monetary interest in this case. 
LEADERSHIP COUNCIL ON CHILD ABUSE & INTERPERSONAL VIOLENCE (“Leadership Council”)

The Leadership Council on Child Abuse & Interpersonal Violence (“Leadership Council”), is a multidisciplinary nonprofit scientific and professional organization composed of experts in the field of child abuse and trauma. The Leadership Council operates under a charter issued by the Secretary of the Commonwealth of Delaware on July 19, 1999, which authorizes it to promote the ethical application of psychological science to human welfare.  The Leadership Council is well qualified to advise the court in matters involving questions regarding child maltreatment.  Among the Leadership Council’s major functions are promoting scientific research and promulgating the results of this research as it applies to issues of interpersonal violence. In addition, the Leadership Council regularly provides Amicus Briefs, hosts training conferences for other professionals (including judges), and contributes to the scientific literature. 

A review of the credentials of our officers and advisors (see attached Exhibit A) 
shows that we are uniquely qualified to testify on legal issues that impact the mental health of children. The Leadership Council’s advisory board contains internationally known forensic experts, editors and reviewers for major journals, and leaders in both the American Psychological Association and the American Psychiatric Association. A substantial number of the Council's members are concerned with research and provision of therapy pertaining to sexual abuse and its impact on children and adults, and behavior of sexual offenders. The Leadership Council’s president, Paul Fink, M.D., is a past president of the American Psychiatric Association. He is also the former president of the American College of Psychiatrists, the National Association for Psychiatric Healthcare Systems, the Philadelphia County Medical Society, and the American Association of Chairmen of Departments of Psychiatry. Dr. Fink is currently a Professor of Psychiatry at Temple University School of Medicine, and Chairman of the American Psychiatric Association Task Force on Psychiatric Aspects of Violence. 

This matter presents issues of public importance related to the mission of the Amicus, and that affect the rights of abused children and protective parents. The Leadership Council submits this brief to bring to this Court's attention the principal body of scientific knowledge pertinent to the legal issues this case presents.

AYUDA

Ayuda is the District of Columbia’s leading source of multilingual legal and social assistance for low-income Latinos and foreign-born persons in immigration, human trafficking, domestic violence, and family law.  For over 30 years, immigrants in the greater D.C. area have turned to Ayuda (“help” in Spanish) for legal representation and advice to protect their rights and address their grievances.  In fact, Ayuda is the only agency that serves low-income immigrant clients on a walk-in basis in the entire metro area.  While Ayuda has a history of serving the Latino community, it also represents a substantial number of individuals form Africa, Asia, and Eastern Europe.  Ayuda is a safe, trusted community space where victims of violence can turn to for culturally sensitive help to navigate the legal system, resolve their immigration status and gain access to social service benefits.  Ayuda has also successfully designed educational materials and conducted many training events with legal and law enforcement professionals and has worked successfully in partnership with a variety of community organizations.  Ayuda also represents battered mothers who are seeking protection for their children who are at risk of abuse by the batterer.

BREAK THE CYCLE


Break the Cycle is an innovative national nonprofit organization whose mission is to engage, educate, and empower youth to build lives and communities free from domestic and dating violence. Break the Cycle achieves this mission by providing young people, ages 12 to 24, with preventive education, free legal services, advocacy and support.  With offices in Los Angeles and Washington, DC, Break the Cycle works on both a national and a local level to empower youth to end domestic violence, providing a continuum of services to youth including educational programs about domestic violence and free legal advice, counsel and representation to young people who are experiencing abuse in their relationships or homes in protective order cases and related family law matters.

THE DISTRICT OF COLUMBIA COALITION AGAINST DOMESTIC VIOLENCE (DCCADV)


The District of Columbia Coalition Against Domestic Violence (DCCADV), founded in 1986 and incorporated in the District of Columbia, is a non-profit organization serving as the professional association for the District's domestic violence service providers and is the primary representative of battered women and their children in the public policy arena.  Members of DCCADV share the goal of ending domestic violence through community education, outreach, public policy development, and services for survivors.  DCCADV is extremely interested in assuring that the judicial system adequately protects the rights of domestic violence victims and vulnerable at risk  children.


WOMEN EMPOWERED AGAINST VIOLENCE (WEAVE) 


Women Empowered Against Violence (WEAVE) is a non-profit organization in Washington, DC that works closely with adult and teen survivors of relationship violence and abuse, providing an innovative range of legal, counseling, economic and educational services that lead survivors to utilize their inner and community resources, achieve safety for themselves and their children, and live empowered lives.  Through our legal services program, WEAVE has assisted hundreds of battered women seeking to protect themselves by obtaining Civil Protection Orders (CPOs) against their abusers.  Many of these women also have worked with our counselors to help them heal from the trauma of physical, sexual and emotional violence perpetrated against them.  WEAVE also frequently represents mothers seeking to protect their children from abuse by the batterer.


STATEMENT OF THE CASE

Amici adopt the Statement of the Case contained in Appellant’s brief.
STATEMENT OF FACTS
Amici adopt the Statement of Facts contained in Appellant’s brief.  We write here to highlight key aspects of the facts in evidence below:  

First, we note that the evidence of sexual abuse reports and claims listed in Appellant’s brief, and referenced herein, is not in dispute.  The court found that Ms. Wilkins did not fabricate the statements and that the child did in fact make them, (“the sheer quantity of [which] raises concerns, J.A. 074), and did not dispute the child’s various physical depictions of the abuse.  The only question according to the court below is why she made these statements (and, presumably, behaviors).  J.A. 076 (“it may not be knowable why the child is making the attributed statements”).


The verbal and behavioral disclosures by A.F. about sexual abuse by her father occurred at the age of 2 and 4, and included, variously, 

1.
To her mother and grandmother, at approximately age 2 years 9 months, that her father had touched her “poo-poo” and hurt her, and that “her father was pee-peeing on her poo-poo.”   Appellant’s Brief at 7.  A.F. accompanied some of these complaints by “digging in her private area, and showing Ms. Wilkins “what her father does to his private area.”  J.A. 296.

3.
A.F. repeated her complaints to physicians and social workers at Children’s Hospital the same day.  Her statements and behaviors, including demonstrating digital penetration “by putting her finger near her vaginal area and moving her finger up and down” are reflected in the medical records.  Appellant’s Brief at 7; Child and Adolescent Protection Center Ambulatory Treatment Record (7/17/02)
.

4.
A Prince George’s County child protection caseworker reported  “the child acting out in what appeared to be a sexual manner.  The child put a teddy bear between her legs and then proceeded to thrust herself back and forth on the bear.  She began making sexual groanings.”  J.A. 130.

5.
In October 2002, the trial court, after hearing testimony from Ms. Wilkins and her mother and Children’s Hospital personnel, found that Mr. Ferguson had committed “inappropriate sexual touching” of his daughter.  J.A. 265-266. 

6.
After unsupervised visitation was reinstated in late 2003 and before April 2004, A.F. again made verbal and nonverbal references referred to her father’s sexual abuse, including telling her mother that her father had denied touching her poo-poo but  “Mommy, he knows he did that.  Why would he say he didn’t do that when he knows that he touched my poo-poo” (December 2003); reporting that her father had put a “hole in her poo-poo”  (March 2004); rubbing herself in between her legs in her “private area;” having repeated nightmares in which she was crying and screaming and told her mother or grandmother “that her daddy had been kicking and pushing her” and that “her daddy had been digging in her butt-butt;” grinding her teeth and wetting herself, after having been potty trained for several years.   Appellant’s Brief at 11-12; J.A. 201, 275-276, 

 7.
In April 2004, after an overnight visit with her father, A.F. angrily told her mother, “Mommy, daddy hurt my poo-poo . . . [he] put a stick in [my] poo poo,” and “Mommy, see, I told you I didn’t wanna see him anymore.”  A.F. spontaneously repeated the statement to her grandmother.  Id. at 12.

8.
A.F. repeated the new complaints to physicians and social workers at Children’s Hospital at the time, stating that her father “touched her ‘poo-poo’ with a purple stick.”  She pointed to her vaginal area.   The physician noted a “[c]oncern for Sexual Abuse,” noted that she was “[c]oncerned for [A.F.’s] safety and well being,” and encouraged Ms. Wilkins to take action to protect A.F. from further sexual abuse.  J.A. 140, 145, 146.


Both A.F.’s mother and grandmother and hospital personnel described A.F. ‘s vaginal area as red and irritated, “painful and swollen.”  At the follow-up visit four days later, A.F. reported to the examining physician that she saw Mr. Ferguson touching his “private parts,” and again, that he had put a stick in her “poo poo and butt butt.”  She repeated these assertions to the social worker from the Child and Adolescent Protection Center, reporting that her father put the stick “in my poo poo and my butt butt,” and gestured to vagina and buttocks.  Appellant’s Brief at 13; J.A. 146.  
9.  
In April 2004 A.F. told her therapist, Sylvia Rosario that Mr. Ferguson “put a stick in [her] poo, poo and butt, butt,” and demonstrated this using a doll.  A.F. drew a picture of her visiting her daddy and her daddy’s “stick.”  When Ms. Rosario asked A.F. where her daddy put the “stick,” A.F. pointed to the buttocks of a doll.  Id.  A.F. circled the “angry” and “afraid” “feeling faces” on a feelings chart, and subsequently circled the happy and sad faces, stating “I was happy when he stopped putting the stick in my poo-poo and sad because I wanted to go home to see my mommy.”  Id. at 32.  A.F. also “voluntarily demonstrated gyrating movements” with her hips to indicate what Mr. Ferguson had done with his “stick,” and that “he pushed me when he put the stick in.”  She drew a picture of her father putting a “stick” in her “butt-butt.”  Ms. Rosario noted that A.F.’s description of this incident was “very convincing.” Concerned that A.F. was being sexually abused, Ms. Rosario “implored” Ms. Wilkins to seek a suspension of Mr. Ferguson’s visitation.  J.A. 205-207; 332-333.  

10.
In November 2004, A.F. told her therapist, Sylvia Rosario, she was not going to see her father again “because he’s going to hurt my poo-poo again.” J.A. 211.

11. 
After the trial below, the court found that “Ms. Wilkins is neither fabricating that her child is reporting allegations, nor is she ‘coaching’ the child to make such allegations, at least in the manner in which Mr. Ferguson suggests. . . .  Ms. Wilkins would rather not be in this dispute but subjectively feels compelled to protect what she believes to be the best interest of her daughter.”  J.A. at 073.  The court further stated: “[t]he sheer quantity of times that the child has repeated the allegations raises concerns.”  J.A. 074.

12.  
Throughout this litigation, Mr. Ferguson has repeatedly declined to visit his daughter at the court’s supervised visitation center, resulting in years passing without contact between them.  As of this date, he has failed to complete a third supervised visit and has therefore not commenced the unsupervised visits contemplated by the trial court’s December 15, 2005 Order.  Appellant’s Brief at 9; March 6, 2006 Notice from Supervised Visitation Center (Appellant’s Motion to Supplement the Record).
13.  
Previously, in the 2001 divorce trial, the court expressly found that
“[t]here is compelling evidence that [Mr. Ferguson] has committed, and [Ms. Wilkins] has suffered substantial physical, verbal and psychological abuse.  This pattern of abuse existed throughout the marriage and had a profound impact on [Ms. Wilkins].  During the trial [Mr. Ferguson] continued to minimize both the physical abuse and the effect on [Ms. Wilkins] . . . [Mr. Ferguson’s request for custody of A.F. is in part] motivated by a continued desire to control [Ms. Wilkins].”  J.A. at 028-029.

SUMMARY OF ARGUMENT


The record evidence of sexual abuse in this case far exceeds that which is ordinarily present in cases of founded child sexual abuse.  The child’s repeated and often spontaneous statements, over several years; her age-appropriate language; the lack of suspiciously precise repetitions (which would indicate a concern for coaching); her nonverbal expressions, including her emotional affect (fear and anger), acting out of sexual acts, nightmares and bedwetting; the consistent concerns of sexual abuse from the caseworkers and physicians with expertise in that field; and the recommendations against unsupervised visitation by even the court’s neutral evaluators, all constitute an unusually clear record of child sexual abuse.  The trial court’s conclusion that, despite the court’s own finding that the child was not coached to say these things by her mother, the evidence is “insufficient” to prove sexual abuse, is contrary not only to any reasonable interpretation of this record, but also to the opinions of the various psychological professionals who assessed A.F.  


Instead of deferring to the opinions of the many outside sexual abuse professionals who evaluated A.F, and the reported history and hospital and caseworker records, the court attempted, without scientific basis, to explain what instead might have motivated the child to make such things up.  The court’s disbelief in what all the professionals with child sexual abuse expertise strongly suspect, that A.F. was being sexually abused, was based on several common myths and misconceptions:  that child sexual abuse is commonly fabricated in custody litigation; that a child might respond to parental hostility between her parents by fabricating sexual claims; that a mother’s hostility to a father or discomfort with visitation could “unconsciously” influence a child to make such sexual claims; that a child and father would not appear affectionate and comfortable with each other, if sexual abuse had occurred; and that if there is no evidence that an alleged perpetrator has abused other children that it undercuts the allegations regarding this child.  None of these core beliefs, which drove the court’s decision to ignore the overwhelming evidence of abuse, is correct or supported in either the psychological literature or in this record.  Where such assertions are fundamental to a court’s decision to ignore clear evidence of sexual abuse, they must, at the least be supported by appropriate psychological expertise in the record.  Lacking any such record support, the decision cannot be upheld Prost v. Greene, 652 A.2d 621, 626 (D.C. 1995)(requiring “substantial reasoning drawn from a firm factual foundation in the record”)

Finally, the court below had previously found that Mr. Ferguson was guilty of a pattern of “substantial physical, verbal and psychological abuse” against Ms. Wilkins when they were married.  This history of severe abuse is a significant – arguably the most significant – risk factor for incest, as child abuse expert Dr. Catherine Anderson testified and the literature admitted into evidence stated.  Given the governing statute’s explicit requirement that, once a parent has been found guilty of an intrafamily offense, courts must place the burden of proving visitation will be safe for a child on the perpetrator, and a court may not award visitation without expressly finding that the child can be “adequately protected from harm,” D.C. Code Sec. 16-914(a-1). The court’s failure to address this history of abuse in assessing the credibility of the sexual abuse allegations and the concomitant risk of harm to the child is itself independent grounds for reversal here.

This Court should reverse the trial court’s decision, not only to ensure A.F.’s safety, but also to send important guidance to trial courts facing these difficult issues in the future.  How family courts assess and decide child sexual abuse allegations is a deeply problematic area of the law, which is profoundly important to the safety and welfare of children as well as to the fairness of the process to the parties.  

ARGUMENT
I.
THE EVIDENCE OF CHILD SEXUAL ABUSE IN THIS CASE IS OVERWHELMING.
As the overview contained in the Statement of Facts indicates, the cumulative evidence in this case far surpasses the evidence seen in many founded cases of child sexual abuse.  See Goldstein, Seth, The Sexual Exploitation of Children: A Practical Guide to Assessment, Investigation and Intervention. (CRC Press 1998) pp. 54-91; Investigation and Prosecution of Child Abuse, 3rd Edition, American Prosecutor's Research Institute (Sage, 2004), pp 17 - 36; Child Sexual Abuse: Intervention and Treatment Issues, Faller, Kathleen C., (U.S. Dep’t. Health and Human Svcs, Administration for Children and Families, National Center on Child Abuse and Neglect, 1993) pp 21 - 29, Forensic evaluators skilled in the assessment of child sexual abuse often look for at least one other form of corroboration besides a child’s convincing statement.  See, e.g., Faller, supra at 57. Here, rather than 1-2 forms of corroboration there are numerous consistent statements by the child in age-appropriate language, physical demonstrations of what occurred with dolls and on her own body, sexualized behavior such as masturbation and imitating adult sexual behaviors such as groaning and gyrating, repeating her allegations to a variety of professionals, nightmares, night terrors and secondary enuresis (wetting accidents after training is completed), expressed fear of return to the abuser’s home,  and demonstration of appropriate emotion when asked about this—fear, and anger. Faller, supra.   The most comprehensive forensic evaluations of child sexual abuse rarely yield this quantity of diverse evidence.

These statements and behaviors were consistently found by Children’s Hospital professionals, Prince George’s County’s child protection worker, the child’s therapist, and Ms. Wilkins’ sexual abuse expert to raise “red flags” of abuse.  As Kathleen Faller, one of the nation’s leading experts in this field states, “sexualized behavior and statements indicating advanced sexual knowledge. . . are regarded as markers of possible sexual abuse by most professionals writing about this issue.”  J.A. 479 (citations omitted).   See also Dominquez, R. Z., Nelke, C.F. and Perry, B.D. Child Sexual Abuse in: Encyclopedia of Crime and Punishment Vol 1(David Levinson, Ed.) (Sage Publications, 2002) pp 202-207; Myers, John E.B., Evidence in Child, Domestic and Elder Abuse Cases (Aspen Pub. 2005) Sec. 6.03(A); Kuehnle, Kathrine, Assessing Allegations of Child Sexual Abuse (Professional Resource Press 1996) at 159-185; Heger, Astrid, Evaluation of the Sexually Abused Child (Oxford 1992) at 15-30. 
In short, it simply is not true that, as the trial court opined, a child might make such statements over a period of years, with accompanied sexualized behavior and physical symptoms, merely because she is aware of inter-parental “hostility,” or her mother’s “discomfort” with visitation.
  Because most cases involve behavior committed in secret, it is necessary to rely on evidence other than firsthand eyewitness testimony.  Amici, who collectively represent the leading national experts in the field of child abuse and child sexual abuse, believe it is simply inconceivable that this textbook constellation of symptoms and disclosures could be anything but the result of the child having experienced sexual abuse. It is tragic that with evidence this compelling, the court fabricated an illogical and scientifically implausible theory for the cause of these behaviors which put the child at extreme risk. While we are aware that a court’s decision cannot be reversed based on the views of outside experts whose opinions are not contained in the record, in this case, expert testimony and learned treatises to this effect was included in this record, and numerous in-court and out of court sexual abuse professionals all agreed that A.F.’s allegations and conduct were strongly indicative of abuse.  See J.A. 413 (Testimony of Catherine Anderson) (“Often times with true cases, we don’t have as much convergent supportive data as we do in this case”).  In any event, the trial court’s disregard of the weight of the evidence, based on its own posited psychological theory, required at least some scientific support.  The record contains none.
II. THE COURT’S THEORY THAT A.F. FABRICATED THESE ALLEGATIONS ON HER OWN LACKS ANY SUPPORT IN THE RECORD BELOW OR IN THE PSYCHOLOGICAL LITERATURE.

As noted above, at various times over a three year period, AF described her father putting a “stick in [her] poo-poo” and “butt-butt,” kicking and pushing her, demonstrated these actions by pointing to her genitals and buttocks, demonstrated digital penetration, and gyrated her hips to show how he “pushed” her.  Appellant’s Brief at 7-14.  In the Prince George’s County caseworker’s office she masturbated with a teddy bear while making sexual groaning sounds.  J.130.  She had nightmares, ground her teeth, and wetted herself years after she had been potty trained.  J.A. 201, 275-276.  She stated repeatedly that she did not want to see her father, J.A. 125, 205,207, 211, and drew pictures of her father “putting [a] stick in her butt-butt” J.A. 206, 212.  Children’s Hospital expressed its “concern for sexual abuse” and urged Ms. Wilkins to seek protection for A.F.   J.A. 141.

Although the trial court found that “Ms. Wilkins is neither fabricating that her child is reporting allegations, nor is she ‘coaching’ the child to make such allegations,” it pointed to a number of purported inconsistencies in the evidence,
 and searched for another explanation for the child’s statements to her mother.  It found one in the notion that A.F. ”was aware of the tension, if not hatred, between the parents.” J.A. 076.  See also J.A. 077 (“there is likelihood that the child’s behavior will continue because of the dynamics between the parents; if anything the hostility and mistrust has increased”).  It then stated that while “it may not be knowable why the child is making the attributed statements, i.e., whether she is reporting events that occurred,” A.F. may be making the “attributed statements” because “she senses her mother’s dislike for her father, . . . she is prompted by or reacting intuitively to the questions being asked of her . . . she is angry at her father for not visiting, etc” Id.  Further, “[i]t may be that the child is responding to Ms. Wilkins’ reactions to the visitations.  Or it may be that the child senses her mother’s discomfort or instinctively responds to her mother’s inquiries and concerns after such visitations.”  J.A. 076-077.  And finally, it noted that “there is likelihood that the child’s behavior will continue because of the dynamics between the parents; if anything the hostility and mistrust has increased.”  J.A. 077.
The trial court’s theory that A.F. herself fabricated the allegations is without any basis in the record.  The court did not point to any specific testimony or document to support its theory.  Not one of the psychological professionals, including Dr. Alford, suggested that A.F. would herself fabricate such claims, let alone act out sexually, without basis in experience.   

A.
The Alford Report, Which is the Only Psychological Evaluation 



Which Expresses Skepticism of the Allegations, does not Support 



The Court’s Theory that A.F. Fabricated the Allegations.

Dr. Alford’s 2003 Report was the only psychological report available to the court that questioned the veracity of the allegations.  Its focus at that time was on the original allegations made when A.F. was 2 years and 10 months old.  The 2003 Alford Report was based solely on a single 30-45 minute observation of a visit between A.F. and her father at the court’s Supervised Visitation Center.
  It described Mr. Ferguson as admirably appropriate with his daughter, noted affection from A.F., and, while acknowledging that the court had already made a finding on the sexual touching, it questioned the plausibility of the allegation on two grounds:  first, that the child’s young age (2 years) made such allegations  “highly suspect;”
 and second, that such allegations “are not uncommon in a divorce dispute with as high an amount of conflict as this.”  Report of Court-Ordered Observations (hereinafter “2003 Alford Report”), J.A. 139.  The 2003 Alford Report went on to mention that, if the allegations are untrue, Mr. Ferguson and A.F. would need protection “given the possibility of these allegations serving as alienating tactics on the part of the mother.  In divorce cases where abuse allegations are raised out of spite or anger, it is inevitably the child that suffers”  J.A. 064.   Notably, neither this Report nor Dr. Alford’s testimony in 2005 suggested that A.F. herself might have fabricated the allegations.  Id.   

Thus, while it is clear that the skepticism implicit in the 2003 Alford Report had a significant impact on the court, it is also clear that the court rejected that Report’s suggestion that Ms. Wilkins may have initiated these allegations out of “spite or anger.”  J.A. 139.  On the contrary, the court expressly found that 

Ms. Wilkins is neither fabricating that her child is reporting allegations, nor is she ‘coaching’ the child to make such allegations… On the whole the Court is persuaded that Ms. Wilkins would rather not be in this dispute but subjectively feels compelled to protect what she believes to be the best interest of her daughter.  

J.A. 073.  Accordingly, the court’s psychological theory - that A.F. herself fabricated these allegations - is entirely its own.  Nowhere in the record did any of the mental health professionals including Dr. Alford, nor even the opposing party,
 suggest that A.F. herself invented these allegations.  


Since here, even the one psychological professional upon whom the court relied did not proffer such a theory, and the theory she did proffer – that Ms. Wilkins may have fabricated the allegations – was explicitly rejected by the court, the court’s theory and interpretation of the facts cannot be supported by this record and must be reversed.  Prost, supra, 652 S. 2d at 626 (custody decision must be supported by “substantial reasoning drawn from a firm factual foundation in the record”).
B. The Theory That a Child Would, Sua Sponte, Fabricate and Act Out Incidents of Sexual Abuse that had not Happened Because she Sensed Hostility between her Parents, or her Mother’s Discomfort with Visits, is Contrary to Existing Psychological Knowledge.
In the Amici’s view, it is not surprising that none of the psychological professionals evaluating A.F. offered the trial court’s explanation for A.F.’s complaints.  This is because the court’s theory that a child might concoct claims of sexual conduct in response to her awareness of the hostility between her parents is directly contrary to what is known and understood about child sexual abuse.  The extraordinary number of not only sexual statements but sexual behaviors, traumatic symptoms and consistent emotional affect from A.F. are almost impossible to explain if she has not had actual sexual experience or exposure.  While some people have opined that sexual statements and conduct are actually natural for young children, see Section III.A., infra, such a view is unsupportable in light of credible psychological knowledge.
  See, e.g. Friedrich, William, Sexual Behavior in Sexually Abused Children, Violence Update, Vol. 3, No. 5. (Child sexual behavior inventory results show that there is heightened risk of sexual behavior for a 2-4 year old child if a child has been sexually abused, including actions such as masturbation with objects, inserting objects into vagina or anus, and making sexual sounds.).  Nor is it plausible that a young child without sexual experience would invent the idea that her father was hurting her by putting a “stick” in her private parts, and was touching his own private parts, and would act out these events in graphic physical gestures.    For instance, the child would have to have an ability to understand, describe and demonstrate sexual acts (penetration, groaning).  AF first described and demonstrated sexual abuse when she was almost three years old; she periodically described sexual abuse, and acted out further events when she was 4.  No evidence in this case, or research generally, shows that a child can describe and show sexual acts beyond her experience, let alone that a three or four year old child would have the sophistication to make those statements as a way of acting on perceived hostility between her parents.  Friedrich, supra.  On the contrary, A.F.’s sexual groanings while masturbating with a teddy bear in the presence of the Prince George’s County social worker strongly indicates that A.F.’s experiences were based on exposure to adults in a sexual setting, rather than self-created “fantasies.”
  
A court’s determination that a child could have made such things up cannot and should not be sustained without some scientific or psychological support in the record.  To do otherwise would be to endorse mere lay speculation that is incorrect, on a subject for which lay opinion is inadequate, and in the face of contrary expert psychological information.  This would permit courts, to depart from a reality-based assessment of facts to a degree that should not be countenanced, especially where such important safety concerns are at stake.  See generally Neustein, A., and Lesher, M., From Madness to Mutiny: Why Mothers are Running from the Family Courts and What can Be Done About It (Northeastern Univ. Press 2005)(many family court judges resist clear evidence of child sexual abuse and reach for theories couched in psychological language to explain them away).    
III.
THE COURT’S FINDING OF “INSUFFICIENT PROOF” OF SEXUAL ABUSE IS BASED ON MYTHS AND MISCONCEPTIONS ABOUT THE CREDIBILITY OF CHILD SEXUAL ABUSE ALLEGATIONS IN CUSTODY LITIGATION.  


The court’s adoption of an untested and unvetted psychological theory to explain why a child would describe (and act out) sexual abuse by her father when it was not true, can only be understood as driven by a deep underlying skepticism about the allegations.  That skepticism was clearly fueled by the 2003 Alford Report.  The opinion below both opens and closes by referencing Dr. Alford’s 2003 Report, in particular, the discussion questioning the veracity of the allegations in light of A.F.’s age, the “high conflict” nature of the case, and possibility of  “parental alienation.”   J.A. 063-064, 075.
   That the court was deeply influenced by Dr. Alford’s original skepticism is even more apparent from the fact that, after it originally received her 2003 Report, the court began to question the veracity of even those allegations for which it had already made positive findings.  See e.g., J.A. 075 (the court lacked the benefit of Dr. Alford’s report when it made its original finding); Order, Aug. 1, 2003, J.A. 041 (“Why she made the statements and under what influences, intentional or unintentional, are questions raised by Dr. Alford’s evaluation.  Although Dr. Alford’s report raises questions about the court’s finding Mr. Ferguson did not appeal the order that is final.”).
Ultimately, in 2005 the court essentially declined to decide whether or not sexual abuse had (again) occurred.  J.A. 076.   However, its underlying skepticism was fueled by the 2003 Alford Report’s misconceived rationales for such skepticism: (i) the positive visit that indicated “nothing untoward or suspect in the interactions between Mr. Ferguson and [A.F.];” (ii) the then young age of the child, (iii) the “high conflict” nature of the case, and (iv) the potential for “parental alienation.”  J.A. 139.  The court’s opinion also emphasizes the additional evidence from Mr. Ferguson’s witnesses  that there was no allegation that he had abused any other children.  J.A. 075-076.  While these types of concerns or reasoning may appear to rest within the judicial discretion of the factfinder, in fact, the court’s unfounded conclusion that A.F. made up the claims is rooted in a series of common myths and misconceptions.  Where a court’s reasoning is contradicted by established psychological knowledge and research and is directly refuted in the record below, it cannot be sustained.  Prost, supra.

A.
It is a Myth that Children Make up Fantasy Stories about Sexual 


Involvement with Adults.

The trial court’s approach is one that has been described in the literature as a “strong mythical belief that children tell fantasy stories about being sexually involved with adults”

The idea that children will talk about and act out sexual interactions with adults without having actually experienced this, gained significant traction from the theory “Parental Alienation Syndrome” (“PAS”).  Richard Gardner, the inventor of PAS, self-published his books and articles on the subject, and has been massively critiqued by leading psychological expert bodies.
  One expert in child sexual abuse describes Gardner’s theory as follows:  
[Gardner states that] ’children normally exhibit just about any kind of sexual behavior imaginable:  heterosexual, homosexual, bisexual and autosexual.’  In his opinion, ‘the normal child experiences and exhibits a wide variety of sexual fantasies and behaviors.”…To again quote Gardner, “A four year old girl, for example, may harbor, among her collection of polymorphous perverse fantasies, thoughts of some kinds of sexual encounters with her father.”  Therefore, in explaining how children make false allegations, Gardner considers sexualized behavior and statements indicating advanced sexual knowledge, which are regarded as markers of possible sexual abuse by most professionals writing about this issue, as characteristics of normal and therefore nonabused children.  
Kathleen Faller The Parental Alienation Syndrome:  What Is It and What Data Support It? Child Maltreatment, Vol. 5, No. 2 (May 1998), 100-115, p.104 (citations omitted) J.A. 479.  However, Gardner’s rather questionable claim has little if any support in the scientific research or literature.  On the contrary, the literature and the field indicate that “sexualized behavior is the marker most likely to distinguish sexually abused from nonabused children.”  Faller at 109, J.A. 484.  Friedrich, supra (significantly higher rates of sexual behaviors occur in children who have been sexually abused).  


B.
It is a Myth that Child Sexual Abuse Allegations are Common and 



Commonly False in Custody Litigation.
A related misconception, which was referenced in the court’s final decision below, J.A. 064,139, is the widespread myth that false allegations of child sexual abuse are epidemic in divorce cases.  See, e.g., Bancroft & Silverman, The Batterer as Parent, (Sage Publishing 2002), 94-95, J.A. 503-504 (no studies exist to support the view that false allegations of sexual abuse are widespread and used as a tactic in custody disputes); Jessica Pearlman, Ten Myths About Family Law, Fam. L. Quarterly, Vol. 27, No. 2, (Summer 1993), 279-299, 294 (describing this as a common myth).  In fact, the American Psychological Association Presidential Task Force on Violence in the Family investigated this question, and concluded that 

Although many people believe that women especially will lodge false charges of child abuse or battering against their spouses in an effort to manipulate or retaliate, the rate of false reports in these circumstances is no greater than for other crimes.  Contrary to widespread beliefs, research findings suggest that reports of child sexual abuse do not increase during divorce and actually occur in only about 2% to 3% of the cases.  Even during custody disputes, fewer than 10% of cases involve reports of child sexual abuse.  When objective investigations are conducted into child sexual abuse reports that surface during divorce or custody disputes, the charges are as likely to be confirmed as are reports made at other times.  Unfortunately, objective evaluations frequently do not occur when such allegations arise during divorce proceedings.  

American Psychological Association Presidential Task Force on Violence in the Family Report (1996) at 12.  This finding has been repeatedly confirmed by extensive empirical research.  In the most comprehensive study of the incidence of child sexual abuse reporting to date, the researchers reviewed data from domestic relations court staff in eight jurisdictions.  Of the more than 9,000 cases, fewer than 2 percent had allegations of sexual abuse.  Thoennes and Tjaden, The Extent, Nature, and Validity of Sexual Abuse Allegations in Custody/Divorce Disputes” 14 Child Abuse & Neglect 151, 153-154, 160-161 (1990);
 See also J. A. McIntosh & R. J. Prinz, The Incidence of Alleged Sexual Abuse in 603 Family Court Cases, 17 Law and Human Behavior 95 (1993) TA \l "McIntosh & Prinz, The Incidence of Alleged Sexual Abuse in 603 Family Court Cases, 17 Law and Human Behavior 95 (1993)" \s "McIntosh & Prinz" \c 3 (only 2% of contested custody/access disputes involved sexual abuse allegations). 

 Not only are such allegations quite rare in contested custody litigation, they have been found to be frequently valid, nearly as often as allegations made when custody litigation is not at issue. See Thoennes & Tjaden, supra, J.A. 472; Trocma and Bala, False Allegations of Abuse and Neglect When Parents Separate, Child Abuse and Neglect, Vol. 29, #12, 1333-1345 (in custody litigation only 12% of allegations considered to be fabricated; noncustodial parents primary source of fabricated reports; custodial mothers and children least likely to fabricate).
  

Indeed, the idea that child sexual abuse is frequently and falsely alleged in custody disputes is related to another fundamental false belief:  that child sexual abuse is extremely rare.  In fact, the data consistently indicates that approximately one in four females and one in six males is sexually molested before the age of 18.  Faller, supra at 17; Botash, Ann, Pediatrics, Child Sexual Abuse, April 6, 2006.  http://www.emedicine.com/emerg/topic369.htm (site visited on November 4, 2006) Child sexual abuse is typically perpetrated by stepfathers and fathers, J.A. 471 (Thoennes & Tjaden) and is especially common among domestic violence perpetrators.  J.A. 493-495, Bancroft & Silverman at 97, J.A. 506 (surveying the research and finding that batterers are 4-9 times more likely to commit incest than non-battering fathers).

Moreover, the appearance of child sexual abuse allegations in custody litigation is entirely understandable:  In those cases where the sexual abuse pre-dates the separation, its discovery can be expected to trigger child custody litigation.  Bancroft & Silverman, supra at 127-128, see also J.A. 512; K. Faller & E. DeVoe, Allegations of Sexual Abuse in Divorce, 4 Journal of Child Sexual Abuse 1-25 (1995) TA \l "Faller & DeVoe, Allegations of Sexual Abuse in Divorce, 4 Journal of Child Sexual Abuse 1-25 (1995)" \s "Faller & DeVoe, supra" \c 3 ; F. Sink, Studies of True and False Allegations: A Critical Review, in Sexual Abuse Allegations in Custody and Visitation Cases: A Resource Book for Judges and Court Personnel 37-47 (E. B. Nicholson & J. Bulkley, eds., 1988) TA \l "F. Sink, Studies of True and False Allegations: A Critical Review, in Sexual Abuse Allegations in Custody and Visitation Cases: A Resource Book for Judges and Court Personnel 37-47 (E. B. Nicholson & J. Bulkley eds., 1988)" \s "Sink, supra" \c 3 ; J.A. 471 (Thoennes & Tjaden).

Conversely, such abuse often first occurs after the parents separate, often as an act of revenge or extension of a batterer’s control of the mother.  Sink, supra.  Studies have repeatedly found that 75% of couples litigating contested custody cases have a history of domestic violence,
  and that there is a high correlation between battering and incest.  See Section III infra.
C.
The Idea that a Child may Fabricate Sexual Abuse in Response to a Mother’s Unconscious Wish or Concerns Derives, if Anywhere, from Discredited and Debunked Junk Science. 

The trial court’s decision stems from the idea that A.F. may be making the abuse allegations because “she senses her mother’s dislike for her father. . . . [that the allegations are . . . likely to continue because of the parental conflict . . . [and because she] senses her mother’s discomfort or is responding to Ms. Wilkin’s reactions to the visitations…” J.A. 076-077.   This notion is strikingly similar to the roots of the debunked theory of “parental alienation syndrome”.  Gardner theorized that “parental alienation” is a conscious or deeply unconscious attempt of one parent – typically the custodial mother - to alienate a child from the other parent by consciously or unconsciously “vilifying” the father and programming or brainwashing the child against the father, often through false child sexual abuse allegations.  Gardner further theorized that a child will make up sexual abuse claims to “please” the (hostile) mother.  Faller at 102, J.A. 477.  Gardner stated that a mother’s unconscious actions inducing a child to vilify a father includes such conduct as asking if the child is alright when she returns from a visit, or being neutral regarding visits.  Gardner also posited that children and adults all “have some pedophilia within us,” which, in his view, gives rise to false child sexual abuse charges.  Faller at 101, J.A. 476.  Gardner’s PAS theory has been roundly criticized as lacking scientific basis, or peer-review, being circular and based on empirically incorrect assumptions, and it has been found inadmissible in court.
   Gardner based his theory purely on his own clinical observations and unpublished studies.  Carol Bruch, Parental Alienation Syndrome And Alienated Children -- Getting It Wrong In Child Custody Cases, 14 Child and Family Law Quarterly 381 (2002).  Therefore, many leading psychological experts have denounced PAS as essentially junk science.  The American Professional Society on the Abuse of Children (APSAC) Handbook on Child Maltreatment states that “the search for truth about abuse would be better served if parental alienation syndrome went the way of the dinosaur.”  J.A. 523.  The leading national association of family court judges, the National Council of Juvenile & Family Court Judges, has also emphatically stated that PAS is not a valid scientific concept. Dalton, C., Drozd, L. and Wong, F. Navigating Custody and Visitation Evaluations in Cases with Domestic Violence: A Judge’s Guide (NCJFCJ 2006) at 24-25.  The American Psychological Association’s Presidential Task Force on Violence in the Family explicitly states that

[a]lthough there are no data to support the phenomenon called parental alienation syndrome, in which mothers are blamed for interfering with their children’s attachment to their fathers, the term is still used by some evaluators and courts to discount children’s fears in hostile and psychologically abusive situations.

Report of the APA Presidential Task Force on Violence and the Family at 40, J.A. 515.  See also J.A. 394 (testimony of Dr. Anderson reciting numerous scientific bodies’ rejections of PAS); Carol Bruch, “Parental Alienation Syndrome and Parental Alienation:  Getting It Wrong in Child Custody Cases,” 35 Fam. L. Qtrly 27, 531 at 539 (2001); Bancroft & Silverman, supra at 127, J.A. 512 (there is no scientific basis for application of parental alienation theories to cases involving domestic violence allegations).   Nonetheless, not only critical observers but also Gardner himself admits that, parental alienation could only explain the behavior of a child and the mother if the child has not been maltreated by the parent s/he avoids.  If the child has been abused, the child’s animosity toward the father, and the mother’s attempts to obstruct visitation would not only be warranted, but would be expected.  Faller, supra, at 101, J.A. 476; 111-112, J.A. 486-487. 

D.
It is a Misconception that a Sexually Abused Child Would not be Comfortable or Affectionate with Her Abusive Father
The court below emphasized that 

all the evidence before the court suggests that Mr. Ferguson acts appropriately with every other child to whom he is close, and that the only allegations that have ever been made against him were the allegations asserted by the child when she was in the custody of Ms. Wilkins.  In addition, while Ms. Wilkins recounts that the child reported abuse during two visits with Mr. Ferguson, other witnesses who were present, including Mr. Ferguson’s cousin and mother, describe the child enjoying the visits with her cousins and her father and acting in a manner that is not consistent with the allegations of abuse (emphasis added).

J.A.  075-076.
The reality is that the court’s analysis, which echoes that offered by Mr. Ferguson’s family members who asserted that they would have “known” if he was abusing A.F., is a false belief about how we can know if sexual abuse has occurred.  It simply is not true that a child or a perpetrator will display by their behaviors or their interactions that abuse has occurred.  This belief is a layperson’s misconception – an understandable one, because child and human psychology in this area is somewhat counterintuitive.  AF can interact with her father and have (or appear to have) an enjoyable time and still be a victim of his sexual abuse.
  The court’s insistence that its “lay” belief that it could better judge the truth of the allegations by assessing the parties’ interactions is a profound error, one which was avoidable, in light of the testimony and learned treatises in evidence below, and one which puts a vulnerable child at high risk of continued sexual abuse.  


The trial court also relied on another faulty assumption: that Mr. Ferguson’s treatment of other children would necessarily be consistent with his treatment of this one.  See J.A. 075. This belief is directly rejected by courts that have considered that issue, see Appellant’s Brief at 43, n. 26, and it is unsupportable as a matter of psychological theory.  Bancroft and Silverman at 87, J.A. 496 (incest perpetrators average a far smaller number of victims (fewer than two) over [their] lifetimes than does the predatory [extrafamilial] child molester). 

In short, AF can appear to be happy around her father and still be a victim of his sexual abuse.  And AF can be a victim of her father’s sexual abuses, though other children are not.  The trial court’s assumptions to the contrary are incorrect, and at odds with both psychological knowledge and the evidence that was presented in this case.

III.
MR. FERGUSON’S UNDISPUTED HISTORY OF SEVERE ABUSE AGAINST A.F.’S MOTHER REQUIRES THE HEIGHTENED PROTECTIONS MANDATED BY THE LAW OF THE DISTRICT OF COLUMBIA – PROTECTIONS THAT THE TRIAL COURT IGNORED

The District of Columbia statute that governs this case embodies protective provisions for visitation cases when a parent has been found to have committed an intrafamily offense.  D.C. Code § 16-914(a-1).  The statute’s protections reflect considered and well-founded recognition that a history of past abuse of the mother is a significant indicator of risk to children.  By placing the burden of proving safety on the perpetrator, the statute wisely puts the risk of judicial error on the perpetrator rather than the child. 

Contrary to popularly held assumptions, separation does not limit the exposure of the child to intrafamily offenses, and may in fact heighten the risk to children: Studies show that 49%-70% of domestic violence perpetrators also physically abuse their children.  Bancroft and Silverman, supra, at 42-43.  Several different studies have found that daughters of batterers are 4 to 9 times more likely than other girls to be victims of father-daughter incest.  Id. at 97, J.A. 506.  Thus, “exposure to batterers is among the strongest indicators of risk of incest victimization.”  J.A. 493.  Moreover, “in the context of [a history of] domestic violence, the child’s vulnerability to sexual abuse may be increased by his or her fear of the batterer as a result of previous witnessing of his violence [against her mother].”  J.A. 498. 

There is a logic in this data:  Batterers and incest perpetrators share common attitudes and tactics, including psychological abuse and control; projection of a public image that does not fit perceptions of what a sexual abuser would be like; imposing secrecy on the victim, discrediting victim disclosures; and entitlement, victim-blaming, and sexualizing domination.  J.A. 497-502.  

Here the record is consistent with these links.  First, there is no dispute that Mr. Ferguson was found to have committed a pattern of “substantial physical, verbal and psychological abuse” against Ms. Wilkins.  The pattern of abuse existed throughout the marriage and had a profound impact on Ms. Wilkins.  J.A. 025-31.  The divorce decision also stated that Mr. Ferguson’s request for custody of AF was in part “motivated by a continued desire to control” Ms. Wilkins.  J.A. 028.  After Mr. Ferguson began his unsupervised visits, AF began to disclose sexual abuse by her father. which is  consistent with the behavior of abusers who transfer their need to harm their partner to their partner’s children after separation.   Moreover, Mr. Ferguson has declined to visit his daughter for as much as years at a time, when required to do so under court personnel supervision.  This behavior is consistent with that of an abuser who insists on controlling his victims and rejects the assertion of any control over his own behavior.


The legislative safeguards in the law are designed to protect the safety of children in light of the statistically significant increase in risk overall that children who are exposed to domestic violence are necessarily damaged by it, and continue to be at risk after separation and divorce.  In this case, the increased risk is palpable, and the history of multiple, severe intrafamily offenses required the court to follow the statutory safeguards.  The court failed to do that, and so failed AF.  The court’s decision must be reversed.  
CONCLUSION

Given the strength of this record and the expert support, if there is no abuse finding here, then no child in this jurisdiction can be protected. For the foregoing reasons, Amicus respectfully requests that this Court reverse the trial court’s December 15, 2005 Visitation Order and remand the case for the purpose of granting Ms. Wilkins’ motion to modify.
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� This document was accidentally omitted from the Joint Appendix but is contained in the court’s records and was admitted into evidence.  It accompanied the 7/17/02 Emergency Treatment Record at p. 125-127 of the Joint Appendix.


� The trial judge himself also acknowledged that the statements might be “reporting events that occurred.”  J.A. 076.  


� Several of the purported conflicts that the court pointed to were actually clearcut factual errors on the court’s part.  See Appellant’s Brief at 41-43.  Amici do not address those errors here, other than to note that this kind of distortion of the facts can occur when a factfinder is bringing undue skepticism to the factfinding process, based on myths and false assumptions.  


� The trial court’s great deference to Dr. Alford’s original opinion is curious, to say the least, in light of the fact that the court largely rejected the testimony of child sexual abuse expert Dr. Anderson primarily on the ground that she “only” conducted a complete review of all the records and evaluations in the case, and did not interview any of the parties or child.  J.A. 070-071.  In fact, Dr. Alford also did not interview any of the parties – but neither did she review any of the records of abuse, including the medical records, the forensic reports, the Prince George’s County social worker’s letter, the therapist’s records, or any of the voluminous evidence reviewed by Dr. Anderson.


� Importantly, a pillar of Dr. Alford’s 2003 Report, the child’s extremely young age of two, disappeared when she testified in 2005, and acknowledged that once a child is 4 or older, they are capable of maintaining a coherent memory and such allegations should be taken more seriously.  J.A. 447 (Alford Testimony, Nov. 18, 2005)(“I would say probably around four or five, preschool age, kids can have memories more consistent and more accurate memories of events.  Yes.” ).  Moreover, Dr. Alford acknowledged that A.F. was nearly 3 when she made the first allegations and stated that three-year-olds can have and maintain memories.  J.A. 449.  The court below appears to have ignored this significant testimony when it quoted instead the 2003 Report’s reference to the then-two-year-old child’s “youthfulness and developmental age” as making the 2002 allegations “suspect”.  J.A. 063 (quoting 2003 Alford Report); 072 (“”Matters are only compounded when the child is very young and may have difficulty understanding and describing what has happened to her”).  In fact, young children can and do report experiences of sexual abuse, in age-appropriate language or behavior.  See APA Presidential Task Force Report on Violence in the Family, p. 47 (“approximately one-third of all sexual abuse cases involve children younger than 6 years of age”) J.A. 365-367 (testimony of Dr. Anderson that children as young as 18 months could articulate experiences of abuse).  


� The court clearly also rejected Mr. Ferguson’s sole theory - that Ms. Wilkins had intentionally fabricated the allegations.   See, e.g,, J.A. 096, 099 (Plaintiff’s Opposition to Defendant’s Motion to Modify Visitation at 1, 4) (“Defendant’s allegations are fabricated”)(she is on a “vindictive, orchestrated crusade to keep father and daughter apart”)(emphasis in original).


� This is not to suggest that children never make sexual comments or act sexually without having been abused.  Rather, the point is that children do not engage in this quantity of both verbal and nonverbal expressions of sexual experience, accompanied by the distress that would be expected if it had been abusive, and the other symptoms, such as nightmares, without having had a sexually abusive experience. Faller, supra.


� “Q:  Is there anything about the groanings that is significant to you?


….


DR. ANDERSON:  Yes.  The groaning itself would be an important factor because if a child is just distressed and using masturbation as a way for self soothing which children do csometimes when they’re highly distressed, you would not get the sexual groaning with it.  That is much more associated with what’s called implicit memory, a reenactment of something that’s occurred when somebody does not have verbal access to it or does not express it verbally.  He was portraying it in a way that would make it much more likely that she had experienced something and was reenacting it.


Q:  Are you saying that children don’t normally groan when they’re masturbating?


A:  That is true.


Q:  It’s something that only adults do in sexual –


A:  It’s more associated with orgasm.”. 


J.A. 354-355.  Dr. Anderson’s analysis of the child’s groanings was not disputed. 





�The court’s reliance on Dr. Alford’s 2003 Report rather than her more current testimony is curious – and also dubious, in light of the fact that Dr. Alford’s testimony clearly indicated that her skepticism about a 2-year-old’s allegations would not transfer to allegations by a 4-year-old – those at issue in the latest proceeding.  See note 8, supra.





� See, Berliner, L., and Stevens, D., Clinical issues in Child Sexual Abuse, found in Social Work and Child Sexual Abuse, Conte, J., and Shore, D, eds. (Haworth Press 1982) at  93-94.  


“It happens often, in these authors’ experience, that when adults first hear a child reporting sexual abuse, they immediately question whether or not the reported even actually occurred.  Using too literal an interpretation of Freud’s Oedipal states of development, it has been possible for professionals to rationalize that children often fantasize about reports of coercive sexual activities with adults. (Citations omitted) At one point in the study of this subject, Freud himself admitted an error in conceptualization due to the fact he was unable to acknowledge emotionally that the numerous histories of sexual abuse female patentees reported to him were actually real.”


� See Section III.C., infra.


� The Thoennes and Tjaden article was admitted into evidence in this case.  See J.A. 458-474, 471-72.  


� The misconception that false allegations of abuse in divorce are epidemic, to the extent this is based on data, derives from anecdotal reports of what various clinicians had observed in their private practices. Those reports suffer from “confirmatory bias” (cite and explain) and are also flawed because they extrapolate based on a faulty sample:  “if I were to go to a prison and interview twenty men in maximum security, I might conclude, based on that sample of men, that 50 percent of men are murderers.”  McDonald, M., The Myth of Epidemic False Allegations of Sexual Abuse in Divorce Cases, 35 Court Review 12, 14 (Spring 1998).  


� In a large study of custody litigants, “[p]hysical aggression had occurred between 75% and 70% of the parents . . . even though the couples had been separated. . . [for an average of 30-42 months]”.  Furthermore, [i]n 35% of the first sample and 48% of the second, [the violence] was denoted as severe and involved battering and threatening to use or using a weapon.”  Janet R. Johnston, “High-Conflict Divorce,” The Future of Children, Vol. 4, No. 1, Spring 1994, 165-182, p. 167 citing Depner et al., “Building a uniform statistical reporting system:  A snapshot of California Family Court Services,“ Family and Conciliation Courts Review (1992) 30: 185-206.  





� To the best of our knowledge, the few courts and legal authorities that have expressly considered the admissibility of PAS evidence have rejected it as insufficiently reliable and not generally accepted.  See, e.g., New York v. Fortin, 184 Misc.2d 10 (N.Y. 2000)(after wide-ranging review of field, finding that there is no general acceptance of PAS within the professional community); In the Interest of TMW, 533 SO.2d 260, 262 (Fla. 1989)(reversing trial court’s order to submit child to PAS exam, and noting lack of record regarding “general professional acceptance,” and inherent causation ambiguity); Page v. Zordan, 564 So.2d 500 (Fla.Dist.Ct.App.1990)(excluding Dr. Gardner’s “Sex Abuse Legitimacy Scale”, which is intricately related to PAS, as not generally accepted).


� See McDonald, supra at 17:  “Abused children are often extremely attached to their offenders.  It would seem that intermittent love and abuse produces some extremely strong bonds between a victim and an offender….Even if a child is not strongly attached to his offender, he may pretend to be because he feels the offender is in control and it is safest to do as the offender says…A child’s affection and seeming lack of fear of a parent does not prove that there has been no abuse of that child.  Most abusers do not abuse a child constantly, and the child may be eager, sometimes desperately eager, to gain the approval of the abusing parent.  The fact that a child shows no fear of the accused does not mean that there has been no abuse.” 
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