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QUESTION PRESENTED

IS EVIDENCE OF PARENTAL ALIENATION SYNDROME RELIABLE AND
RELEVANT IN CHILD CUSTODY CASES?



STATEMENT OF THE CASE

When psychiaric testimony isideology rather than science, should it be admitted in court
" expattestimony?’ Inthecaseof “ Parentd Alienation Syndrome’ (PAS), andleged syndrome
whichresultswhena® vengeful” parent sy stematicdly dienateshisor her child fromtheother parent
using fase dleggtions of abuse, the answer is aresounding “no.”  Not only is PASillegtimete
saence it is dangerous saence. The consegquence of aPASdiagnosisistha the” dienated” child's
dlegations of abuse against aparent will bedisbdieved or severdy discredited. For abused children
thisis adevastaingresult, worsened by PASs “cures,” which arethe possibility of full custody
with the abuser, acomplete separaion between the“ dienaing’ parent and thechild, and threat s of
incarceration agginst the“ dienaing’ parent.

Sdentific syndrometestimony has spedd power in courts. Batered women's syndrome,
post-traumatic stress sy ndrome, and rgpetraumasy ndromeared| examples of syndromestha have
been routindy introduced in courts to explain ause victims' actions and motivations, and to
othewise influence fact findes. When based upon a rdigble sdentific foundation,
psy cholog cd/psychiatric syndrome evidence can have apositiveimpact, but when it is not, its
preudidd impact is profound. Syndrome evidence should not beadmitted whenit isirrdevant and
unrdiable as ameans of assessingthetruth of abusedleggtions. Mayland (as wel as many other
jurisdictions) has adopted agenerd acogptancetest toensuretha any saentific expert testimony is
legtimete beforeit is presented to thefact finder. In no context isthis moreimportant than when

an abusad child' sright to safety isa stake This Court should find that PAS evidence should not



have been admitted in the lower court becauseit has not been generdly acoepted, andis inherently
irrdevant, unrdiable, and prgudicd.

STATEMENT OF FACTS

For purpaoses of this amicus filing, amicuscuriaeJustice for Children adopts the Saement
of Facts set forth in Appdlant’s brief.

ARGUMENTS AND AUTHORITIES

l. PARENTAL ALIENATION SYNDROME (PAS EVIDENCE MUSI MEET
MARYLAND'SRELIABILITY AND RELEVANCY TESTSFORADMISSBILITY.

PASisessantidly the crestion of one men, Richard Gardner, M .D., achild psy chiatrist who
“discovered” the syndromein goproximatdy 1985. Accordingto Gardner:

PASis adisorder that arises primerily inthe context of child-custody disputes. Its

primary menifestation is the child's campagn of denigaion against aparent . . .

[which results from] the combination of aproganmingparent’ sindoctrination and

the child’s own contribution to the vilification of the target parent. Richard A.

Gadner, Lettersto the Editor, “Parentd Alienation Syndrome,” APA Psychiatric

News, November 3, 2000.

1

Theprimary symptoms indude 1) acampagnof denigaionaganst one parent; 2)
wesk, frivolous and absurd rationdization for the deprecation of the target parent; 3) reflexve
support of thedienaing parent in the parentd conflict; 4) lack of ambivaence onthe part of the
child; 5) absence of quilt over crudty to and/or exploitation of the dienated parent; 6) presence of
borrowed scenarios; and 7) spreed of the animosity to the edtended family of thedienated parent.
Id.



Gadner damsthat PASisadisorder inwhichoneparent (usudly themother) programsthe
child to hate the other paent (usudly the father). Such programming can take meny forms
induding cdling the father names, blamingthefaher for the maritd demise, obtaningrestraining
ordersasaresult of complantsabout violence, choosingpersons other thanthefa her asbaby sitters,
letting the child decide whether tovisit thefather, or cdlingthechildwhileheor sheisat thefather's
house duringthevisitation.?

Acoording to Gardner, women have found fase dleggtions, induding fase sexud abuse
dlegations, to be powerful wegpons against “ despised” husbands.® Indead, Gardner bdieves that
thevast mgority of sexud abusedleggtionsindivorceand custody casesarefdse Faler, supra a
104. Consequently, adiagnosisof PASoftenleads to arecommendation that thefather should have
custody of thechildren, or worse, that therebeacompleteseveranceof themother/childrdaionship

indudingthe possibility of incarceration for non-compliant mothers.* Ddlum, supra, a 3.

2 Kahleen Coulborn Fdler, TheParentd Alienation Syndrome Wha |s 1t And Wha
DataSQupport 1t?in 3 Child M dtrestment 101 (1998).

* SeRichard A. Gardner, The Parentd Alienation Syndrome59(1992) dited in Sephanie
J. DdAlum, Parentd Alienation Syndrome: IsIt Sdentific? in Expose: The Falure of Family Courts
to Protect Children From Abuse Disputes 2 (3. Charles & L. Crook, eds. 1999).

4 In one PAS case that mede headlines, Dr. Gardner testified that afaher Mac
Friedlander, should recaive custody of his two sons because his wife Zittawas"branwashing' the
childrenagginst him. Duringthe custody battle Mr. Friedlander gppeared in the parkinglot of his
wifes place of work and shot her thirteentimeswithasemiautomaticwegpon. At the murder trid,
Dr. Gardner testified on bendf of Mr. Friedlander, stating "l bdievetha . . . ater mounting
frustrationand suppressedfury, Mr. Friedlander becameacutdy psy choticand murdered hiswife”
Thejudge, however, uphdd thejury's recommended sentence of forty-two yearsin prison. Cheri
L. Wood, Noteand Comment, TheParenta Alienation Syndrome: A Dangerous Auraof Rdliability,
27 Loy. L.A. L. Rev. 1367, 1383 (1994).




InMaryland, for any evidence to be admissible, induding PAS evidence, it must first be

relevant under thedrcumstances of thecase SeeSaev. Allewdt, 308 M d. 89, 100 (1986) (it is*an

dementary ruletha evidence, to be admissible must berdevant to theissues and must tendather
to establish or disprovethem). Because PASpurportsto beapsychiaric diagnosis, it must dso

bebasaed uponrdiablesdencein order tobeadmissible Seeeq, Hutton v. Sae 339 Md. 480, 495

n.10 (1995) (rateraingtheFrye-Resdtest inapost traumaticstress disorder case); Bloodworthv.
Sae 307 Md. 164, 184 (1986) (dting Cdifornids goplication of the Fryetest to ragpe trauma

syndrome); People v. Bledsoe 36 Cd. 3d 236, 245 (1984); (Erye test gpplied to rape trauma

syndrome); Peoplev. Bowker, 203 Cd. App. 3d 385 (1988) (Fryetest goplied tochild sexud abuse

syndrome); JohnE. B. Meyers, Expat Testimony DescribingPsy chologica Syndromes, 24 Pedific

L. J. 1450, 1459-1463 (1993). Seedso authorities dted infraa 14-16.
Rdiable sdence is sdence tha has been generdly acoepted in the rdevant scientific
community. Reedv. Sae 283 Md. 374, 389 (1978) (adoptingtheFryestandardinM aryland); Frye

v. United Saes, 293 F.1013, 1014 (D.C. Cir. 1923). Accordingto the Reed court:

Before a saentific opinion will be recaived as evidence a trid, the basis of tha
opinion must be shown to be generally accepted as rdiable within the epet’s
paticula sdentificfidd. Thus, accordingto the Frye standard, if a new saetific
technique svdidity isin controversy intherdevant saentific community or if it is
genadly regarded as an expearimentd technique, then expart testimony based upon
its vdidity cannot be admitted into evidence. Reed, 283 Md. a 381-382.

Members of the rdevant community will indude® those whose scientific background and training

aesuffident todlow themto comprehend and understand the process and form ajudgment about



it.” 1d. a 382°

On July 1, 1994, the Court of Appeals of M aryland adopted the Maryland Rules of
Evidence paterned dter thefederd rules, indudingacounterpart to Federd Rule of Evidence 702
(which governs the admission of eqat testimony). Md. R. BEvid. 5-702. However, as the
committee note mekes dear, the adoption of Rule5-702 “ is not intended to overruleRed . . . and
other cases adoptingtheprinaplesenundaedinFrye. . . . Therequired saentificfoundeationfor the
admissionof nove sdentific techniquesisleft todevedopment through caselaw.” Hutton, 339Md.
a 495n.10.

Notwithstanding the Frye-Reed test for admissibility, syndrometestimony must dso have
some probative vaue other thanasacomment on awitness' aredibility. Aswas stated in Hutton,

“nometter how learnedinhis or her fidd of expertise, no expert isin abetter positiontoassessthe

credibility of awitnessthanisthejury.” Id. a 503; See dso Bohnat v. Sae 312 Md. 266, 277

(1988) (statingthat an expert witness' opinion to the effect that another witnessistdlingthetruth
or lyingisinadmissible as ametter of law.)

. PAS EVIDENCE FAILSMARYLAND’SRELIABILITY AND RELEVANCY TESTS

° With the Daubert v. M errdl Dow Pharmacauticas decision, which was adopted by
the federd courts and in turn was adopted by or rdied upon by meny state courts, the generd
acoeptance test was abandoned in federd courts as the exdusivetest for admissibility, athough
rdiability criteriaweremantained. 113 S Ct. 2786 (1993). Under the Daubert standard, saentific
evidence would have to meet the following requirements: 1) Is the theory or technique & issue
testable and hasiit been tested?, 2) Has the theory or technique been subjected to pear review and
publication?, 3) Inthecaseof saentifictechniques, what istheknown or potentid eror rateand are
there standards controlling the technique s operaion?, and 4) Does the technique enjoy generd
acoeptance within the sdentific community ?1d.
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FORADMISSBILITY.

PAShas not been generdly acoepted in accordancewiththeFrye-Reedtest. M oreover, the
inherent unrdiability of PASdso proves that it has no probative vduefor determiningthetruthor
fdsity of abusedlegtions.

A. PASHASNOT BEEN PEER REVIEWED.

Richard Gardner, PAS founder, has generdly avoided peer review by publishing his books
through hisown privatepublishingcompany, Creative Thergpeditics, and by publishinginnonpeer
reviewedjournds. As noted by oneNew York court that refused to admit Gardner'stestimony on
PAS "Gardner haswritten goproximatdy forty-threebookswhich have been published, and dl but
oneof thosewhich havebeen printed since 1978 havebeen published and marketed through hisown

corporaion, Cregtive Thergpeutics."® Peoplev. Fortin, 184 Misc.2d 10, 11 (N.Y. Co. Ct. 2000).

At his website (http://rgardner.comrefS/PAS PearReviewArtides.html, April 23, 2001),
Gadner indudes alist of atides that he has written which he daims have been peer reviewed. On
thelist, fiveof theartidesarelistedas“ inpress’ or “in preparaion.” Twoof theatideslistedwere
published in legd publications rather thenin peer reviewed psychiatric or psychologicd journds.’
As legd publications focus on legd theories and are reviewed by atorneys, publication in these

journals is no indication that Gardner’s theories have been “ generdly acoepted in the rdevant

6 Thecourt dso noted that Dr. Gardner's thergpeutic work accounts for one to two

percent of his current work and the remainder of histimeand income are accounted for by forensic
andysis and testimony. 1d.

7 Theseatides werepublishedintheNew Jersey Family Lawyer and Court Review.
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community.” The Frye-Read test requires tha thework beevduaed by exertsinthegopropriate
fidd. SeeReed, 283Md. & 382. Therefore, child psychologsts and child psychiarists should be
reviewing Gardner’ swork, not atorneys.

Of theremaningartides, nonehavebeen gopropriady peer reviewed. Someof theartides
aeattudly cheptersin books. Journasusudly invite authors to submit chapters from books, but
thesubmissionsarenot usudly peer reviewed. Dalum, supra a 20-21. Twoother atidesgopear

in The Academy Forum, which is not a pear reviewed journd but a quarterly news publication

published by the American Assodaion of Psychoandysis (AAP).2 The officd peer reviewed

journd of the AAP is the Journa of the Academy of Psychoandysis, in which Gardner has not

published. 1d. Gardner dso publishes his atides in alittle known journd titled Issues in Child

Abuse Accusations. This journal is not peer reviewed, but is run out of the office of Raph

Underwager and HallindaWeakefidd, who frankly stated in thefirst issuetha “[t]his journd hasa
point of view, ours."® Id. & 26 n. 11.
Evenatidestha Gardner haspublishedinapear reviewed journd, such as thosepublished

in the American Journd of Family Therepy, taketheform of opinion-based andysis tha is based

upon Gardner’ s dinicd practice and his work as an expet witness. Hedoes not dteany rdevant

8 Accordingto AAP swebsite, (http:// agpsaorg), TheAcadamy Forum* provides an
opportunity for membersto present ther viewsonissues petaningto practice, sodety and changg,
literary criticdism, thearts, book reviews and the state of theworld.”

9 Underwager gained considerable notoriety with his statement to aDutch journdist
tha " Pedophiles need to becomemorepositiveand mekethedamthat pedophiliais an accepteble
eqression of God'swill for love and unity amongdl humen beings.” 1d.
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research to support his condusions; infact, themgority of theworkstha hedtesarehisown. 1d.
a 20-21. No syndrome can be rdiably tested under such drcumstances, and even Gardner has
admitted that empiricd testing or studies and observaions by others must occur rather than be

limited to one prectitione’ s dinicd obsarvations of his own privae paients. Id.; Seedso In the

Interest of T.M.W., 553 Sn.2d 260 (Fla 1* DCA 1989)(impliedly criticizing diaghosis of PAS

because of therdiance on thetexts of asingeauthor, Richard A. Gardner).

PASis aso not recognizedintheFourth Edition of theDiagnosticand Satistical M anud of

Mentd Disorders (DIM-IV), or any earlier version. Child psychologsts and child psychiatrists

routindy use the DSMI-IV indinicd practice, and Gardner has not submitted PAS for indusion
despitethefact that he discovered his syndromein 1985. Indudingonly disorders tha have been
subjected to edensive peer review, the DSM-IV's introduction states that, “the utility and
credibility of DSM -1V requires that it focus onits dinicd, research, and educationd purposes and
be supported by anexensiveempiricd foundation.” American Psychiaric Assodaion, Diagnostic

and Satisticd M anud of Mentd Disorders xv (4" ed. 1994).

B. PASISUNRELIABLE SCIENTIFIC EVIDENCE.
PASisflaved becauseit isillogcd, based upon disproven and discredited assumptions and

theories, and becauseit is thework of abiased psychiatrist.

First andforemost, PASisfounded upon circular logc. Its existenceis offeredtoshow that
abusedid not occur, yet it assumes wha it seeks to prove—that dlegationsof child abusearefdse

Smilaly, Gardner argues tha the vast mgority of abuse dlegations that arise in child custody

-8-



disputes arefdse, yet oneof Gardner’ sheavily weighted criteriafor determiningthat an accusation
isfdseisthefact that it wasfirst raised in achild custody dispute. Rorie Sherman, Gardner’ sLaw,
Nationd L.J.,, Aug 16, 1993, a 45; Ddlum, supra, & 6-7; Fdler, supra a 101. Gardner
acknowledgestha if thechild redly has been abused, it isnot PAS but somethingdse Fdler, supra,
a 101; seedsoRichad A. Gardner, Lettersto the Editor, supra However, despitethisadmission,
Gardner diagnoses PASbased on avaiety of symptoms, induding” dienating’ acts of the mother
and thefact tha the child shows animosity toward thefather, and then assumestha his diagnosis
foredoses the possibility of abuse. Asseverd commentators haveobserved, PASonly exlansthe
behavior of achild and the mother if the child has not been abused. 1f thechild has been abused, the
child’ sanimosity towardthefaher, andthemothe’ sattemptstoobstruct visitationwould not only
bewarranted, but would beeected. Fdler, supra a 111-112.

PASisdsodosdy rdaedtoother Gardner theoriesthat havebeen discredited by thecourts.
PAS wasaprominent basisfor Gardner’ s Sex AbuseLegtimecy Scde (SALS), which atempted to
distinguish between true and fase accusations of child sexud abuseduringcustody disputes. A
diagnhosis of PASisafacttor that indicates that an dlegetionis fdse, accordingtothe SALS

TheSALSwasrgected by the only court to consider its admissibility. Pagev. Zordan, 564
S0.2d 500, 502 (Fla 2 DCA 1990)(statingthat therewasnoreasonabledegresof recognition among
saetific or medicd eperts). Gardna’s pears have been far lesskind. Jon Conte, professor of
sodd work a the University of Washingion, assaertsthat SALSis "probably the most unsaentific

piece of garbage I've seeninthefiddin dl my time .. Tobasesodd policy on something as flimsy
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asthisis exceadingy dangerous.” Ddlum, supra & 19. While Gardner haswithdravn SALSfrom
themerket asadiagnostictool, hehasnot modified his PAStheory upon whichit is based. Indeed,
meny of the* dienatingacts’ of themother that areusad to diagnose PASwerefactors that waghed
in favor of afdsedlegation of child sexud abuseaccordingtothe SALS Fdler, suprg a 101, 105.

Inadditionto havingdlegedly discovered PAS Gardner dsodamstobean expeat regarding
pedophiliaand to haveisolated cartan factors with which he can determine whether an accused is,

orisnot, apedophile InTungaev. Kentucky, 901 SW.2d 41 (Ky. 1995), Gardner damedtohave

identified twenty-four indicators for pedophilia His testimony intha casewas beingoffered to
show that the defendant was “ unlikdy to haveengegedinthedleged acts of child sexud abusebased
upon [Gardne’s] ‘indicators for pedophilia’” 1d. a 42. The Kentucky SQupreme Court noted
numerous discrepandes and illogc in Gardner’ s proposed testimony, such as thefollowing

C Gardner testified that there is no rdigble profile of a pedophile even though he had
determined indicators which he bdieved identified pedophilic tendendies;

C Gardner’ s indicators are “ complex, sometimes contradictory, and can only be properly
evduated by acompetent psychiatrist;” and

C Gardner waswillingto testify that it wasunlikdy tha thedefendant wasindinedto commit
pedophilicacts, eventhough he admitted “ that whether apersonmay havetheseindications
or not, noonecan condusively determinewhether or not someonehas committed aparticular
pedophilic at, basad soldy on psychiaric evduation.”

Id. & 42-43. Thecourt uphdd thetrid court’s ruling tha Gardner’s testimony was inadmissible

atingwith gpprovd thetrid court’ s findingthat “the proffered testimony and condusions lacked

suffident sdentific basis for the opinions offered.” 1d. a 43.

Findly, Gardner demonstrateshishiasrepeatedly, aswel ashiswillingnesstoformopinions
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based upon limited information. Gardner has posted on his website’ the following regerding Elian
Gonzdez (“ Hian"), theCuban child who achieved internationd famelast y ear when hewas rescued
off the coast of Floridaas the sole survivor of agroup of persons fleang Cuba Without having
interviewed or trested Hian, Hian's unde, or Hian's faher, Gardner neverthdess diagnoses Hian
with PAS

A find note on the Hian Gonzdez case. In early 2000 theworld' s attention was
turned to Elian Gonzaez, aboy who was basicdly hddhostageby hisundeinorder
to prevent himfromreturningto hisfather in Cuba, where his faher was sesking
custody. Althoughthetest was not used inthe media, Elian was clearly being
indoctrinated into a PAS. The videotape in which the boy was waving an
Americanflagand daimingthat hedid not want to return to Cubademonstratesthe
kind of proggammingonesessinthe PAS Thiscase isvery important for those
of uswho work with PAS children because of the speed with which Elian
exhibited loving and affectionatefeelingsfor hisfather when reunited with
him. Thosewhowereinvolvedwiththetransfer atest to the speed with which the
boy jumped into hisfather’sams and his immediae recondliaion with him —in
spiteof theprogramminghehad been subjected to in the precedingmonths. Elian’s
caseprovidesclear confirmation of my experiencethatitisonlyin themost
severe PAScasesthatreconciliation cannot be quickly accomplished once
the programmer’s accessto the child isrestricted.

(emphesis added). That Gardner is willing to exploit Elian's experience by daming it is proof
supportingthe exstence of PASis disturbing, & best, and unethicd, a& worst.

C. MARYLAND HASREFUSED TO ADMIT SYNDROME
EVIDENCE THAT ISMUCH MORE RELIABLE THAN PAS

WhileM aryland courts have not addressed the admissibility of PASunder the Frye-Reed

" http:// rgerdner.com.
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test,® they have refusad to admit much morerdiablesyndrometestimony. For example, in Hutton
V. Sate 339Md. 480(1995), theM aryland Court of Appeds examined whether evidence of post
traumetic stress disorder (PTSD) was admissible to establish that child sexud abuse occurred.
Although the court acknowledged that PTSD was a recognized anxiety disorder of the American
Psychiaric Assodation (and is listed in the DAM-I1V) and generdly acogpted in the psy chiaric
community, it didnot find that its rdiability exended to establishingthat sexud abuse occurred in
any paticular case Snce PTSD could occur dueto avariety of stressors, only one of which was
sexud abuse, the court reasoned that any expert who opined that sexud abusehad occurred because
PTSD had been obsarved, was actudly commentingonthevictim' scredibility, not offeringabona
fide exert opinion. Seeid. a 488-499, 502-506; See dso Bohnat, 312 Md. a 277 (an eqoat
witness' opinion to the effect that another witnessistdlingthetruth or lyingisinadmissibleas a
metter of law). Indead, M aryland courts have recognized the danger of admittingany “ syndrome
testimony” tha is purdy a comment on a witness' credibility, rather than probative expert
testimony, because of itsauracf rdiability. Asthe Hutton court stated in evduaingtherdigbility

of PTSD in the sexud abuse context:

8 InBarton v. Hirshberg 137 Md.App. 1, 12 (2001), theM aryland Court of Spedd
Appeds in its opinion noted tha the court gopointed Custody Evauator, Dr. J. Burke M edy,
testified during the underlying trid tha the child & issue “ suffered from ‘ Parentd Aliengtion
Syndrome. . .”” Theopinion, however, does not indicate whether therewas any objection to this
testimony, whether thetestimony was subjected totheFrye-Reed andy sisor for what purposethe
PAS testimony was bang offered. Interestindy, despite Dr. Medy’s finding of PAS he
recommended that the mother and father sharejoint legdl custody of the child and thet themother,
thedleged dienator, have primary physicd custody .
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Our use of the tams “Rgpe Trauma Syndrome’ and “Child Seud Abuse

AccommodationSyndrome’ isnot intended to endorsether useby expetstestifying

in crimind trids, whenthecharged offenseisrape or child ause, sexud or physicd.

Theuse of such terms themsdves may beprgudiad.” Id. a 492 n.9.
Therefore, whilethe Hutton court acknowledged that PTSD could be rdidble evidence in certain
contexts, PTSD testimony had no probative vdue with respect to establishing that sexud abuse
occurred. Smilarly, PAS dthoughinherently moreunrdigblethan PT SD, would haveno probative
vaueindeterminingif abusedlegationsweretrue or faseinacustody case. Oneof thepredominant
weeknesses in PAStheory isthat it assumes what it seksto prove-- that dleggtions of abuseare
fdse Tomekeanapriori determination of thetruth or fdsity of an dlegation, aPASepert would

haveto assessthe credibility of the mother and the child, aproposition that isimpermissibleunder

Mayland lav. SeeBohnet, 312 Md. a 277.
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D. OTHER JURIDICTIONSHAVE REFUSED TO RELY UPON
PASEVIDENCE, AND SO SHOULD MARYLAND.

Courts in other jurisdictions have refused to admit evidence of PAS becauseit is not
genadly acoepted in therdevant saentific community and isunrdiable So shouldM aryland. In

People v. Fortin, 184 Misc.2d 10, 14 (N.Y. Co. Ct. 2000), the County Court of Nassau County,

New York, after conductingaFryehearing hed that the defendant in that casehad* not established
genard acceptanceof Parentd AlienationSy ndromewithintheprofessiona community whichwould
providea foundation for its admission & trid.” The opinion discusses & gea lengh Gardner’s
falure to have PASsubject to legtimate per review, and dso noted Gardne’ s having mede the
followingincredible statements in his writings:
1) Psycho dynamic psychiary, to an even gedea edent, psychoandysis, is
probably the most speculaiveof dl thedleged sdentific disdplines. In fadt, it is
reasonableto say tha it is much more an at than asdence We spin off the most
fantastic eplanaions for humen behavior and often come to bdieve our own
ddusions.
2) Although the concept of saentific proof may beof importancein such fidds as
chemistry, physics and biology, the concept is not as applicable in the fidd of
psychology; espeddly with regard to issues being dedt with in such aress as child
custody disputes, and sex ause accusations.
Id. a 12.
A separae county court in New York refused to dlow Gardner to examine and interview a

mother and her childrenfor thepurposes of determiningwhether thechildren’ sdamsof sexud abuse

by thar faher werefdseand motivatedby PAS Peoplev. Loomis, 172Misc.2d 265 (N.Y. Co. Ct.

1997). The dedsion was based, in pat, upon the fact that “New York practice does not dlow
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epetstooffer an opinion ontheultimeateissueof fact astowhether sexud abusehas occurred. The

issueis strictly reserved to thetrier of fact.” Id. a 268.

Other courts havedso raised concerns about theunderlyingrdiability of PASevidence The
Wisconsin Court of Appeds addressed PASin the context of reviewingalower court’s refusd to

transfer custody to the father in order to cure his children of PAS  Wiederholt v. Fischer, 169

Wis.2d 524 (1992). Upholdingthelower court’ s assessment tha thepsychologcd impact onthe
childrenof suchacurewas risky and uncertan, thegppdlaecourt hddtha thelower court wasnot
obligedto accept the opinion of thefathe’s epert, Dr. Welen, who advocated that only atransfer

of custody would curethe PAS 1d. a& 533-534. Astheoourt stated:

A oourt isnot obliged to adopt uncontradicted testimony if thereis other evidence
inthe casethat renders it unreasonable. Assummearized above, Wdlens' testimony
indicated that the cure was controversid, thereislimitedreseerchdata andthereare
uncertainrisks. Furthermore, the testimony of both parents and the children was
other evidencethat the cure advocated by Welens would not be successful andwas
unressonable.  Therefore, we cannot find error in the court’s refusd to acoept
Wedlen's opinion. 1d.

A District Court of Appeds in Florida, dso aticulaed concarns with respect to the
rdiability of PAS dthough the admissibility of PAS testimony was not spedficaly ruled upon,
when it determined that a lower court’s ruling compdling a psychologcd examination of a

nonconsentingchild (by aneet whosuspected PAS) wasdeficent. Inthelnterest of T.M.\W., 553

S0.2d 260 (Fla 1 DCA 1989). Thecourt stated:

Dr. Krop describedacondition knownto menta hedth professiondsasthe” paentd
dienation syndrome” whichhesadmay bepresat inthiscase Tha syndromeis
thesubject of a lesst onereported Floridacase Schultz v. Sae 522 S0.2d 874 (Fla
3d DCA 1988). . . . We notetha thesyndromein question is not the subject of the
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Schultz opinion, but insteed wasthesubject of afootnotetoafootnotetheranwhich
quotes aFloridaBar Journd Artide. . . . Ndther the order nor record in the present
cese . . contains any further reference to authority with respect to the syndrome,
other than Dr. Krop’srdianceontextsby asingeauthor, Richard A. Gardner, M .D.
.. . No deaeminaion was mede in the order or on the record as to generd
professiond acogptance of the “ parentd dienaion syndrome’ as adiagnostic toal.
In the same (unrdated) context as the éove dted Gardner tregtise, i.e child sex
abuse wenotethe cautionary wordsof other current commentators[whostatethd]
itisvitdly important to avoid the confusion engendered by referenceto syndromes.
... At thepresent time experts have not achieved consensus on the exdstence of a
psychologcd syndrometha can detect child abuse. . . . 1d. a& 262-263 (dtations
omitted).

Maryland courts should follow the examples of the above dted courts and refuseto dlow
PAStestimony to be admitted.

CONCLUSION

Whenever custody of achildisin dispute, the decision meker must wade through emotion
and hy perboleto deduce the evidencetha will indicatewha isin the child' s best interests. When
dleggtions of child abuse are dso intermixed with the custody dispute, the stakes become even
higher. Until it has been subjectedtorigorousand legtimeate peer review and empiricd studies, PAS

should not betaken into consideration in meking custody determingtions.
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