STATE OF OHIO, Plaintiff-Appellee v. LANNY DALE MUHLEKA, Defendant-Appellant, C.A. CASE NO. 19827, COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONTGOMERY COUNTY, 2004 Ohio 1822; 2004 Ohio App. LEXIS 1604, April 9, 2004

This case involved multiple sexual assault counts against the defendant for his abuse of his 8 year-old stepdaughter.

On appeal, the defendant argued that expert testimony was wrongly admitted.  The court disagreed.  This is the relevant piece of the ruling:


[*P68]  Muhleka also asserts that Dr. Ovide should not have been permitted to give opinion testimony based upon "generalized [**20]  familiarity with 'research'" without being made to disclose the research upon which his opinion was based.
[*P69]  The trial court's determination of admissibility of expert testimony is guided by the requirements of Evid.R. 702, which address the qualifications necessary to accord a witness "expert" status:
[*P70]  "(A) The witness' testimony either relates to matters beyond the knowledge or experience possessed by lay persons or dispels a misconception common among lay persons;
[*P71]  "(B) The witness is qualified as an expert by specialized knowledge, skill, experience, training, or education regarding the subject matter of the testimony;
[*P72]  "(C) The witness' testimony is based on reliable scientific, technical, or other specialized information."
[*P73]  Expert testimony should be admitted only if the reasoning or methodology underlying the testimony is scientifically valid. Miller v. Bike Athletic Co., 80 Ohio St.3d 607, 611, 1998 Ohio 178, 687 N.E.2d 735, citing Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469. In determining the reliability of the testimony, the [**21]  court should consider several factors: "(1) whether the theory or technique has been tested, (2) whether it has been subjected to peer review, (3) whether there is a known or potential rate of error, and (4) whether the methodology has gained general acceptance." Id.
[*P74]  Furthermore, the weight to be given a witness' testimony is an issue of credibility. The credibility of any witness is a matter left primarily to the trier of fact. Simoni v. Simoni (1995), 102 Ohio App.3d 628, 634, 657 N.E.2d 800. "The underlying rationale of giving deference to the findings of the trial court rests with the knowledge that the trial judge is best able to view the witnesses and observe their demeanor, gestures and voice inflections, and use these observations in weighing the credibility of the proffered testimony." Seasons Coal Co. (1984), 10 Ohio St.3d 77, 80, 461 N.E.2d 1273.
[*P75]  In this case, Muhleka stipulated to Dr. Ovide's qualifications as an expert. At issue is Dr. Ovide's reliance on research upon which he based part of his opinion that the victim had been abused. Muhleka asserts that this was an abuse of discretion, as counsel was unable [**22]  to effectively cross-examine Dr. Ovide on this matter. Specifically, Muhleka claims that defense counsel should have been "supplied" with the research upon which Dr. Ovide produced his opinion.
[*P76]  We disagree. We note that Dr. Ovide's testimony was based upon specialized knowledge in accordance with Evid.R. 702(C). The phrase "other specialized knowledge" as found in the rules means information that has been acquired by that person through experience, training, or education and that would assist the trier of fact in understanding the evidence or a fact at issue that is beyond common experience. State v. Stowers (1998), 81 Ohio St.3d 260, 262, 690 N.E.2d 881. The expert's opinion may be based on facts or data perceived by him or it may be drawn from knowledge gained from other experts in the field. State v. Lawson (Feb. 28, 2000), Butler No. CA99-01-003.
[*P77]  As stated in State v. Echols (1998), 128 Ohio App.3d 677, 698, 716 N.E.2d 728, "it is perfectly proper for an expert to rely upon 'facts or data *** perceived by him,' Evid.R. 703, as well as to draw upon knowledge gained from other experts in the field, whether this knowledge [**23]  was communicated orally or in writing. This information forms the 'scientific, technical, or other specialized knowledge' which qualifies the witness as an expert. Evid.R. 702." (Citations omitted.)
[*P78]  Additionally, we note that an expert is not permitted, under the Ohio Rules of Evidence, to directly quote from or mention the titles of articles or treatises. Id., citing Pool v. Wade (1996), 115 Ohio App.3d 449, 456, 685 N.E.2d 791.
[*P79]  We note that Dr. Ovide's expert opinion is the product of much research and knowledge gained by being familiar with his field, and in this case specific names of titles or treatises would not have been admissible at trial. There is nothing in the record demonstrating that such information was withheld from defense counsel prior to trial. Furthermore, defense counsel failed to elicit such information from Dr. Ovide upon cross-examination, and defense counsel did not try to impeach Dr. Ovide with scientific information indicating differing conclusions.
[*P80]  Given all the above facts and case law, it is difficult to conclude that the trial court abused its discretion by allowing Dr. Ovide's testimony.
[*P81]   [**24]  Accordingly, we overrule Muhleka's third assignment of error.

 

