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BRIEF OF AMICUS CURIAE, JUSTICE FOR CHILDREN

TO THE HONORABLE ILLINOIS SUPREME COURT:

Amicus Curiae, Justice for Children, files this brief in support of the Petition for Leave to Appeal filed by the People of the State of Illinois and the Illinois Department of Children and Family Services.  Justice for Children urges this Court to grant review of the March 10, 2004 decision of the appellate court because the court’s decision guts the child protective scheme 

mandated by Illinois law.  See, e.g., 750/ILCS/ 50/1(D)(d-1) (West 2002); 705 ILCS 405/1-3 (West 2002); In re Travarius O., 343 Ill.App.3d 844, 854, 799 N.E.2d 517 (1st Dist. 2003).  

Statement of Interest TC "Statement of Interest" \f C \l "1" 
Justice for Children, a national child advocacy organization, is composed of concerned citizens who share the belief that communities must act together to protect abused and neglected children and to defend every child’s right to grow up in a safe and supportive environment.  Justice for Children works together with Children’s Protective Services and other such agencies for the welfare of these children and opposes agency or court action that will subject helpless victims to further abuse.  Justice for Children has appeared in countless courts across the country on behalf of abused and neglected children.  Neither Justice for Children, nor any of its members, nor its pro bono counsel, Haynes and Boone, LLP and Nelson & Nelson, P.C., have any monetary interest in this case.  Alene Ross Levy and David C. Nelson have agreed to prepare this amicus brief without payment by Justice for Children or any other person, firm or entity.

Argument TC "Argument" \f C \l "1" 
In reversing the trial court’s order terminating Sheryl Hardy’s parental rights, the appellate court erroneously disregarded highly relevant evidence and misinterpreted the legal effect of other evidence.  The court’s erroneous decision potentially will affect all children at risk of harm due to abusive and/or neglectful parents because it will encourage other courts to misinterpret and misapply the Illinois statutes designed to protect those children.  Accordingly, Justice for Children urges this Court to correct the lower court’s errors.  

First, the appellate court acknowledged the State’s evidence that Sheryl Hardy is an outcast in the community and cannot not obtain employment because of the press coverage of her conviction for the murder of her first son, Bradley.  Pet. A-4.
  The court also acknowledged the testimony of a DCFS child welfare specialist who concluded that B. H. likewise would be stigmatized because of his mother’s past, that she foresaw him being tormented at school, and that he would have difficulty being accepted by other children and their parents.  Pet. A-4.  However, the court dismissed and essentially disregarded this evidence and the expert’s concern as “speculative,” stating that this case is “unique” because it involves “a child who was found not to be abused or neglected … but whose mother is per se unfit.”  Pet. A-11-12.  The court’s opinion clearly implies that an “ordinary” case involving termination of an unfit parent’s parental rights necessarily must also involve a child who has been neglected or abused.

In addition to its disregard of the so-called “speculative” harm to B.H., the appellate court inexplicably ignored substantial evidence of Sheryl Hardy’s unfitness, including evidence of behavior that is predictive of potential future abuse.  For example, in spite of substantial evidence of Sheryl Hardy’s participation in Bradley’s horrific torture and ultimate murder, her continued refusal to accept responsibility for her role in Bradley’s death, her impulsive, irresponsible and manipulative behavior, her deceitfulness, her use of denial to deal with her problems and the conclusion that Billy would be at a greater risk than the average child and would not enjoy an “ordinary” degree of safety in her home, the court held that there was “no evidence … that B.H.’s safety was at risk.”  Pet. at 4-6.
  Hardy’s own expert acknowledged much of this evidence, including Hardy’s minimization of her role in Bradley’s death, her tendency toward denial and her unusually high propensity to lie.  Pet. at 6.  However, the appellate court ignored both experts’ testimony concerning Hardy’s apparent personality disorders and instead relied almost exclusively on reports of Hardy’s conduct while she was being scrutinized during supervised visitation.  

The appellate court’s decision is contrary to Illinois law in at least two respects and poses a threat to all children beset by circumstances similar to those in this case.  

A.
The appellate court erred when it dismissed evidence of future harm as “speculative.” TC "A.
The appellate court erred when it dismissed evidence of future harm as \“speculative.\”" \f C \l "2"  

First, by dismissing the evidence of future harm to B.H. as “speculative,” the appellate court appears to require that the harm envisioned by a best interest analysis must have actually occurred.  The court’s opinion thus interjects a requirement into the analysis that not only does not exist, but also perversely rewrites a statutory scheme specifically meant to predict and prevent such harm before it occurs.  Under the court’s ruling, laws meant to identify and protect a vulnerable child before he is harmed can be applied only to punish the abuser after actual injury to the child has occurred.  

The court’s interpretation is contrary to Illinois law and the strong public policy favoring the prevention of child abuse.  This Court should grant review and emphatically clarify that the statutory scheme designed to protect Illinois’ children must be applied prospectively to predict and prevent such abuse, not merely punish it.
  

B.
The court erred when it concluded, based on the absence of actual injury, that termination was not in the child’s best interest TC "B.
The court erred when it concluded, based on the absence of actual injury, that termination was not in the child’s best interest" \f C \l "2" .

Second, by suggesting that evidence of physical harm is required to support an order terminating parental rights, the court read into Illinois’ best interest analysis a requirement that was never intended by the Illinois Legislature or the courts of this state.  The non-exclusive factors to be considered in a best interest analysis include the child’s physical safety, welfare, sense of attachments, community ties, need for permanence and continuity in relationships with parent figures and siblings and the preferences of the persons available to care for the child.  See 705 ILCS 405/1-3.  Although physical safety is only one of the factors, the appellate court focused on that factor to the exclusion of all others, thereby suggesting that an absence of physical safety must be proven in every best interest analysis.  However, the absence of proof of actual physical harm is not outcome-determinative under the statute.  This Court should grant review and clarify that physical safety is one, but not the only, factor in a best interests analysis.  

Conclusion TC "Conclusion" \f C \l "1" 

The effect of the appellate court’s decision is to require proof of actual harm before an order terminating parental rights will be upheld.  A ruling that requires proof of actual injury to a child offends public policy and flies in the face of a statutory scheme expressly designed to predict and prevent such abuse.  Because the appellate court’s decision undermines Illinois’ child protective laws and potentially puts children at risk, Justice for Children urges the Court to grant the State’s Petition for Leave to Appeal and correct the lower court’s errors.   
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� Amicus will cite the Petition for Leave to Appeal as “Pet. at ____” and the Appendix to the Petition for Leave to Appeal as “Pet. A-__.”  The citations to the appellate record contained in the Petition and Appendix are respectfully incorporated herein by reference.  





� This and other extensive evidence of Hardy’s unfitness was presented at the first hearing on the State’s petition to terminate her parental rights.  Pet. at 4-6, citing Peo. Ex C; III/79-80.  The trial judge took notice of the evidence of unfitness at the best interest hearing and the State presented additional evidence on the question of B.H.’s best interests as well.  Pet. at 7, citing VI/6-7.  





� The prospective focus of the Illinois law is not surprising.  The statute that mandates the finding that Sheryl Hardy is an unfit parent clearly takes into account the high rate of recidivism among violent child abusers and recognizes that the more violent the abuse (murder presumably being the most violent) the greater the future risk to the abuser’s other children.  See Gelles, R.J., The Brown University Child and Adolescent Behavior Letter, Vol. 8, No. 5 (1992).  Recognizing the high rates of recidivism in child abuse cases, courts in Illinois and across the country consistently hold that the abuse – let alone the murder – of one child is sufficient grounds to support the termination of parental rights to another child even if the parent has not yet abused the other child.  In re J.J. and T. R., 761 N.E.2d 1249, 1256 (Ill. App. 1st Dist. 2001); In re J.H., J.H. and K.H., 687 N.E.2d 105 (Ill. App. 1st Dist. 1997); In re S.D., 581 N.E.2d 158, 162 (Ill. App. 1st Dist. 1991); People of Illinois v. Ray, 411 N.E.2d 88 (Ill. App. 5th Dist. 1980); Padgett v. Department of Health & Rehab. Servs., 577 So.2d 565, 569 (Fla. 1991); In re M.T.T., 613 So.2d 575 (Fla. Dist. Ct. App. 1993); In re D.J., 553 So.2d 378 (Fla. Dist. Ct. App. 1989); In re AT, 370 S.E.2d 48 (Ga. Ct. App. 1988); Madray v. Department of Human Res., 247 S.E.2d 579 (Ga. Ct. App. 1978); In re C.W., 514 N.W.2d 754 (Iowa Ct. App. 1994); In re AT, 433 N.W.2d 64 (Iowa Ct. App. 1988); In re M.S., 768 So.2d 628 (La. Ct. App. 2000); In re Brandi C., 728 A.2d 679 (Me. 1999); In re Welfare of B.C., 356 N.W.2d 328 (Minn. Ct. App. 1984); In re P.M., 801 S.W.2d 773 (Mo. Ct. App. 1991); In re R.A.M., 755 S.W.2d 431 (Mo. Ct. App. 1988); In re S.D.W., 702 S.W.2d 527 (Mo. Ct. App. 1985); In re T.Y.K., 598 P.2d 593 (Mont. 1979); In re I.N.M., 735 P.2d 1170 (N.M. Ct. App. 1987); In re Kimberly H., 673 N.Y.S.2d 96 (N.Y. App. Div. 1998); In re William D., 603 N.Y.S.2d 825 (N.Y. App. Div. 1993); In re K.D.E., 210 N.W.2d 907 (S.D. 1973); West Virginia Dep’t of Health & Human Res. v. Doris S., 475 S.E.2d 865 (W. Va. 1996).  It is well-accepted that statutory schemes designed to protect children from abuse must necessarily rely on what the appellate court dismissed as “speculation.” 






