STATE OF [REDACTED]

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT

[COUNTY AND STATE]

IN THE INTEREST OF 
)


)

[THE CHILD],
)

No.  01-JA-4


)

a Minor,
)



JUSTICE FOR CHILDREN’S MOTION FOR RECONSIDERATION AND 

RESPONSE TO MOTION TO STRIKE AMICUS BRIEF
TO THE HONORABLE [JUDGE]:


Justice for Children respectfully requests that the Court reconsider its ruling striking JFC’s amicus brief.  In light of the gravity of the issues pending before the Court and the difficult and far-reaching decision that this Court must render, JFC prays that the Court will permit the filing of the brief and consider the information it provides.  In support of its request, JFC would show the Court as follows:

A.
Response to Motion to Strike JFC’s Amicus Brief

Because counsel for Respondent did not serve his objection to the amicus brief on Justice for Children, Justice for Children had no opportunity to respond to the brief before the Court made its ruling.  Accordingly, JFC requests an opportunity to respond to the argument by Respondent’s counsel as follows:  


1.
Counsel argues that JFC has no standing nor any direct interest in the case at bar.  That is, in fact, the basic requirement for appearance as an amicus and should not be a basis for striking an amicus brief.  The role of an amicus is to offer the Court information and argument on the issues presented in a particular case that may not be presented by the parties to the case.  If JFC had a direct interest in the case, it could not appear as amicus.  The fact that it has no direct interest qualifies it to serve as amicus.  

See State ex rel. Comm’r of Transp. v. Medicine Bird Black Bear White Eagle, 63 S.W.3d 734, 757-58 (Tenn. Ct. App. 2001) (Individual Native Americans and Commission of Indian Affairs were not “interested persons” who could intervene as parties in suit concerning Indian burial grounds.  However, had they requested amicus status, their participation could have assisted the court in properly resolving the issues before it.).  See also 2 Am. Jur., Amicus Curiae § 2, p. 679 (The term “amicus curiae” includes persons, whether attorneys or laymen, who interpose in a judicial proceeding to assist the court by giving information or otherwise.).  


2.
Counsel argues that this case is “unique unto itself and must be decided on a case-by-case basis.”  However, while each individual case must be decided on its particular facts, no case can be decided in a vacuum.  The issues presented in this case require this Court to make extremely important and far reaching predictions about a child’s future and what will be in the best interest of that child.  The statistical evidence and legal authority cited in Justice for Children’s brief may aid the Court in making those important predictions.  

See Cornette v. Department of Transp., 26 P.3d 332, 341 (Cal. 2001) (Amicus briefs assist the court by broadening its perspectives on the issues raised by the parties and, absent obvious abuse, should not be stricken).  See also Medicine Bird, 63 S.W.3d at 758 (The role of an amicus is to provide timely and useful information that will assist the court in resolving the issues it is called upon to decide.  Such assistance may include supplementing the efforts of counsel for the parties and drawing the court’s attention to broader legal or policy implications that might otherwise escape its consideration.).


3.
Counsel argues that the amicus brief may distract the Court from the specific issues relevant to this case.  Justice for Children seeks only to assist the Court, not distract it.  By permitting the filing of the brief, the Court agrees only to consider the information and obviously may choose to accept or reject any part of it.  In light of the gravity of the decision facing this Court, JFC respectfully requests that the Court consider whatever information may be available, whether provided by the amicus brief or the parties, before deciding the fate of a child who cannot advocate on his own behalf.  

B.
Response to the Concern that No Rule Permits Amicus Filings

In striking JFC’s amicus brief, the Court also relied on the absence of a specific statutory provision or rule that allows amicus filings in the trial court.  However, the absence of such a specific provision is not controlling and should not be a determining factor in whether to permit the filing of the brief.  

In fact, courts generally have inherent power to appoint an amicus even in the absence of a rule or statute.  See Medicine Bird, 63 S.W.3d at 758; Martinez v. Capital Cities/ABC-WPVI, 909 F. Supp. 283, 286 (E.D. Pa. 1995); James Square Nursing Home, Inc. v. Wing, 897 F. Supp. 682, 683 n.2 (N.D.N.Y. 1995); Mausolf v. Babbitt, 158 F.R.D. 143, 148 (D. Minn. 1994), rev’d on other grounds, 85 F.3d 1295 (8th Cir. 1996).  If the Court has the power to appoint an amicus, it surely has the power to permit the filing of the amicus’ brief.  

Many motions and memoranda of law are filed in the trial court even though they are not expressly permitted by a specific rule or statute.  The controlling consideration should be the absence of any rule or statute prohibiting the filing of an amicus brief.  The absence of any such rule in Illinois is strong indication that the decision whether to permit the brief is discretionary with the Court.  

C.
Conclusion

In this case, the stakes are about as high as they can get, and the Court’s decision will have a life-altering effect on all concerned.  In light of the weighty decision facing the Court, Justice for Children respectfully urges the Court to reconsider its order striking JFC’s amicus brief, permit the brief to be filed, and consider the information presented by the brief in the decision-making process.  
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