STATE OF 

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT

[County and State]

IN THE INTEREST OF 
)


)

[THE CHILD],
)
No.  01-JA-4


)

a Minor,
)




AMICUS CURIAE JUSTICE FOR CHILDREN’S

BRIEF ON THE BEST INTERESTS OF [THE CHILD].

TO THE HONORABLE [REDACTED]:

Justice for Children respectfully files this amicus brief on the issue of the best interests of [the child] and respectfully urges this Court to terminate [the biological mother]’s parental rights. 

I.  Prologue


The issue before this Court is whether it is in the best interests of [the child], a two-year old baby boy, to be placed in the custody of his biological mother who has been found unfit as a matter of law because of her murder of [the child]’s brother, [her first-born son], when [her first-born son] was the same age as [the child] is today.  Not only did [the biological mother] participate in the horrific torture and murder of [the then]two-year old, reportedly arising out of a very natural aspect of a two-year-old’s development (potty training), but she also abandoned and ultimately lost custody of two other children, both daughters.  

The issue facing this Court is a weighty one.  Does [the biological mother] deserve a “second chance” to parent a child when she has already murdered an earlier child?  Illinois law says she does not.  Can the Court protect [the child] by placing him in [the biological mother]’s custody, particularly when he is 

the same age and facing the same developmental hurdles that cost [her first-born son] his life?  Countless other courts have rejected such a proposition.  

No court takes the decision to terminate parental rights lightly.  But basic risk analysis should make the arduous decision process easier.  As the statistics below demonstrate, child abusers, particularly violent abusers, have deep psychological problems that are notoriously resistant to treatment.  Therefore, the risk of recidivism in violent child abuse cases is extremely high.  Returning [the child], a defenseless two year old child, to the custody of [the biological mother] places 100% of that risk on him.  

[The child]’s best interests demand that [the biological mother]’s parental rights be terminated.

II.  Statement of Interest by Justice for Children.

Justice for Children, a national child advocacy organization, is composed of concerned citizens who share the belief that communities must act together to protect abused and neglected children and to defend every child’s right to grow up in a safe and loving environment.  Justice for Children works together with Children’s Protective Services and other such agencies for the welfare of these children and opposes action that will subject these helpless victims to further abuse. 

Since Justice for Children was started in Houston, Texas in May 1987, its accomplishments have been nationally recognized.  The group’s achievements have been featured on ABC’s PrimeTime Live, on the ABC prime-time documentary “Crimes Against Children,” a PBS documentary entitled “Boy Crying, Baby Crying,” as well as on Good Morning America, Donahue, and HBO.  In its effort to expand its commitment to provide advocacy for all abused children, Justice for Children now has chapters in eight other states.

Neither Justice for Children, nor any of its members, nor its pro bono counsel, Haynes and Boone, L.L.P. and Nelson & Nelson, P.C., have any monetary interest in this case.  Alene Ross Levy, David C. Nelson, Mercy L. Lowe and Lori M. Cliffe have agreed to prepare this amicus brief without payment by Justice for Children or any other person, firm or entity.

III.
[The child]’s best interest is the paramount issue before the Court.

Under Illinois law, when child custody is in issue, the child’s best interest is the exclusive consideration and is superior to all other factors, including the interests of the biological parents.  In re Ashley K., 571 N.E.2d 905, 923 (Ill. App. 1st Dist. 1991) (circuit court erred in attempting to balance best interests of the child with the “so-called rights” of the biological parents).  Once a parent is found unfit, the purpose of a best interests hearing is to determine whether a child is better served by adoption.  In light of that issue, “evidence of a natural parent’s earlier proven unfitness is a relevant, if not crucial, consideration.”  In re D.L., T.S., A.L. and A.C., 760 N.E.2d 542, 550 (Ill. App. 1st Dist. 2001) (finding that trial court properly considered evidence from unfitness proceeding when deciding whether to terminate parental rights in best interests hearing).  See also In re J.J. and T. R., 761 N.E.2d 1249, 1256 (Ill. App. 1st Dist. 2001) (evidence that an earlier child had died of shaken baby syndrome after being abused by her father was relevant in a best interests proceeding to terminate the parental rights of the mother to another child).  

In determining whether a child’s environment is “injurious to his welfare,” a court does not have to wait until a sibling of an abused child also becomes the victim of abuse.  In re S.D., 581 N.E.2d 158, 162 (Ill. App. 1st Dist. 1991).  There is only one way to serve [the child]’s best interests and that is to place him in an environment that will guarantee ( to the extent humanly possible ​​( his protection from any threat of child abuse.  

IV.
The dynamics of child abuse demonstrate that the termination of [the biological mother]’s parental rights is the only certain means of protecting [the child].

A.
Recidivism among child abusers is the rule, not the exception.

One of the most disturbing aspects of child abuse is its tendency to recur, in spite of attempts to rehabilitate the abuser.
  Studies examining abusers during treatment have reported recurrence rates ranging from 16% to 66.8%.
  Another researcher reports “incredibly high recidivism rates among abusive parents who receive treatment” — as high as 85% — that “attest to the urgency of prevention.”
  Twenty five percent of the re-abusers had received over three years of treatment! 
  

In 1993, Dr. Krystyna Ansevin and Randy Burton, founder and president of Justice for Children, collected and analyzed extensive data from all over the country to determine whether the best interests of children were served by placement with their natural, but abusive, parents or by being removed from the biological parents’ home.  Ansevin and Burton considered the psychology of child abusers, their uniformly poor response to rehabilitative treatments, the profoundly destructive effects of continuing abuse on children, and the cost to society of those effects.  They concluded that reunification of the victim with the abusive parent is not an effective technique for the prevention of child abuse and, therefore, does not serve the best interests of the child.
  

Ansevin and Burton also found “no sociological or clinical evidence to support the view that in-home or rehabilitative services dependably reduce the reincidence of abuse.”
  Such certainly was the case with [the elder child], who was abandoned by [the biological mother] at the age of four months, placed in foster care by the Florida Department of Health and Rehabilitative Services (HRS), and then returned to his mother’s custody some 18 months later only after she attended parenting classes and counseling as a condition of his return.  Two months after [the elder child] was reunified with his mother he was dead, having been repeatedly and brutally tortured.  

B.
The primary cause of child abuse, the dysfunctional psychology of the abuser, is rarely curable.

Virtually all researchers agree that the primary cause of child abuse is the dysfunctional psychology of the perpetrator.
  Abusive neglectful parents, as a group, have multiple psychological problems.
  Physical abusers are characterized by an increased propensity for violence, poor self-management of anger and, very often, by the absence of empathy toward their children.
  Stress of any origin, even unrelated to the child’s behavior, can and often does precipitate the abuse.

The deep psychological problems giving rise to abusive behavior rarely are curable.
  A study of parents who re-abuse their children showed that somewhere between 50-60% continue the abuse despite having received rehabilitative treatment.
  Moreover, among those considered “rehabilitated,” none was found to have the potential for becoming even a marginally nurturing parent.
  This overwhelmingly negative prognosis is particularly true for parents who have killed a child.

[The biological mother]’s own conduct proves the point.  She attended parenting classes and psychological counseling in Florida as a condition for regaining custody of [her first-born son].  Then, even after her supposed “rehabilitation,” she murdered him.  There is no basis to believe that the parenting class [the biological mother] took in prison or any classes she may have taken after her release will assure [the child]’s safety.  

C.
Children and society pay an overwhelming price when we fail to prevent child abuse.

Children exposed to child abuse suffer profound mental, physical and psychological effects.  At least 10% of abused children attempt suicide before they reach the age of eight.
  Abused children often are hostile and enjoy teasing and hurting other children and/or animals.
  They lag in intellectual development and the incidence of mental retardation among them is well above that for unabused children.
  As adults, former child abuse victims often require years of costly and often ineffective psychotherapy.  They have difficulties at work, and as many as 40% abuse their own children.
  

In addition to these devastating effects on the children themselves, society at large also pays a high price for child abuse.  A high percentage of violent criminals have a history of child abuse.
  The more severe the abuse and the earlier the onset, the more violent the character of the abuse victims’ crimes.
  

D.
Statistically, if placed in [the biological mother]’s custody, [the child] will be at a very high risk for abuse.

The horrifying stories of abuse that are covered with increasing frequency in local and national media demonstrate that an overwhelming number of children who are killed by their parents were known to child protective agencies as victims or potential victims of abuse before the incident that resulted in the child’s death.  Young children are, by far, the most vulnerable.  

These stories cannot be dismissed as merely anecdotal.  Statistics published by the National Clearinghouse on Child Abuse and Neglect reveal the following chilling facts:

(1)
the rate of child abuse fatalities has steadily increased over the last decade;

(2)
approximately five children die each day from abuse and/or neglect;

(3)
children aged three and younger are at greatest risk, accounting for 77% of all fatalities, and 85% of fatalities occur in children under 6 years of age;

(4)
the perpetrators are primary caretakers such as parents and other relatives, many of whom were themselves victims of violence. 

These stunning statistics, coupled with [the biological mother]’s history of violent abuse leading to [her first-born]’s death, and her neglect of and failure to protect her other children, place [the child] in the highest risk group for children at risk of death from child abuse.  See In re D.L., T.S., A.L. and A.C., 760 N.E.2d at 549-50; In re Chyna B., 772 N.E. 301, 304 (Ill. App. 4th Dist. 2002).  

V.
The only way to protect [the child] is to terminate [the biological mother]’s parental rights.

First and foremost on the list of best interest factors is the physical safety and welfare of the child.  705 Ill. Comp. Stat. 405/1-3 (4.05)(a).  Under Illinois law, the finding that [the biological mother] is unfit to have a child raises a presumption that she cannot be trusted to provide a safe environment for [the child].  See In re G.W.S., 553 N.E.2d 85, 87 (Ill. App. 4th Dist. 1990).  In G.W.S., three children were removed from their mother’s home because of abuse and neglect but were returned to her after she completed a year of parenting training with the Department of Children and Family Services.  Shortly thereafter, one of the children died as a result of the mother’s abuse.  The Illinois Court of Appeals held that a certified copy of the mother’s manslaughter conviction in the death of the child, standing alone, was sufficient evidence to meet the state’s burden for termination of her parental rights to the surviving children.  Id.  The Court acknowledged that termination of parental rights is a “weighty matter and should not be taken lightly, [but] this does not alter the statutory framework to increase the burden [of proof] placed on the state.”  Id.  

A.
The risk of recidivism in this case is extremely high.

Recognizing the high rates of recidivism in child abuse cases, courts consistently hold that abuse of one child is sufficient to terminate parental rights to another child even if the parent has not yet abused the other child.  In re J.J. and T. R., 761 N.E.2d 1249, 1256 (Ill. App. 1st Dist. 2001); In re J.H., J.H. and K.H., 687 N.E.2d 105 (Ill. App. 1st Dist. 1997); In re S.D., 581 N.E.2d 158, 162 (Ill. App. 1st Dist. 1991); People of Illinois v. Ray, 411 N.E.2d 88 (Ill. App. 5th Dist. 1980); Padgett v. Department of Health & Rehab. Servs., 577 So.2d 565, 569 (Fla. 1991); In re M.T.T., 613 So.2d 575 (Fla. Dist. Ct. App. 1993); In re D.J., 553 So.2d 378 (Fla. Dist. Ct. App. 1989); In re AT, 370 S.E.2d 48 (Ga. Ct. App. 1988); Madray v. Department of Human Res., 247 S.E.2d at 579 (Ga. Ct. App. 1978); In re C.W., 514 N.W.2d 754 (Iowa Ct. App. 1994); In re AT, 433 N.W.2d 64 (Iowa Ct. App. 1988); In re M.S., 768 So.2d 628 (La. Ct. App. 2000); In re Brandi C., 728 A.2d 679 (Me. 1999); In re Welfare of B.C., 356 N.W.2d 328 (Minn. Ct. App. 1984); In re P.M., 801 S.W.2d 773 (Mo. Ct. App. 1991); In re R.A.M., 755 S.W.2d 431 (Mo. Ct. App. 1988); In re S.D.W., 702 S.W.2d 527 (Mo. Ct. App. 1985); In re T.Y.K., 598 P.2d 593 (Mont. 1979); In re I.N.M., 735 P.2d 1170 (N.M. Ct. App. 1987); In re Kimberly H., 673 N.Y.S.2d 96 (N.Y. App. Div. 1998); In re William D., 603 N.Y.S.2d 825 (N.Y. App. Div. 1993); In re K.D.E., 210 N.W.2d 907 (S.D. 1973); West Virginia Dep’t of Health & Human Res. v. Doris S., 475 S.E.2d 865 (W. Va. 1996).

B.
[The biological mother] has already demonstrated her propensity to relapse, with devastating results.

In spite of this firmly established principle, [the biological mother] convinced the Florida court that she had improved her parenting skills, and she was awarded custody of [her first born son].  Then, for 66 days after [her first born]’s return, [the biological mother] subjected him to unimaginable abuse.  [The biological mother] has forfeited her parental rights.  She does not deserve another chance with [the child]’s life in the balance.  

C.
In cases of violent abuse and/or murder, one strike is enough to warrant termination.  

The concept that children are always better off with their birth parents is erroneous.  Preserving the family in cases of serious or repetitious abuse is contrary to the child’s best interests.  Some argue that social and emotional trauma in the foster care system may outweigh the potential harm a child faces by remaining with his or her birth parents, but “empirical evidence suggests that quite the opposite is true.”
  In contrast to the poor development of abused or neglected children who are returned to or remain with their birth parents, children who are removed from an abusive home show considerably improved intellectual, social and psychological development, including better management of aggression.
  Thus, in many cases, particularly cases involving severe injury or death, placement, not reunification, is the preferred intervention.

Our research clearly indicates that there is not a “continuum of abuse” with severe abuse occurring because of increased stress and disadvantage.  Instead, there seem to be distinct categories of maltreatment.  Parents who inflict severe injuries on their children, or kill them, are categorically different from those parents whose maltreatment does not involve life-threatening harm.  …  The data on child homicide clearly reveal the damage done by rigidly following the family reunification model.  …  With severe child maltreatment, “one strike” is sufficient to warrant terminating parental rights.

VI.
[The biological mother] cannot be given custody of [the child] on the basis of “hope” or the mere “possibility” of rehabilitation.

“The conflict inherent in parental fitness legislation between the State’s interest in the protection of children and the continuation of parental rights must be resolved in favor of the former.”  Ray, 411 N.E.2d at 91 (emphasis added).  The Ray court explained:

To speak hopefully of the possibility of treatment and rehabilitation or to hypothesize circumstances where a parent may abuse one child but not another would be pure speculation.  
Id. at 91-92 (emphasis added).  See also In re G.W.S., 553 N.E.2d at 86 (mother killed child in spite of working with Department of Children and Family services for a full year to regain custody).  Applying the Illinois Adoption Act and case law to [the biological mother]’s case clearly establishes that [the biological mother]’s rights must be terminated.  [The biological mother]’s possible rehabilitation is irrelevant.  


A.
Illinois law presumes that [the biological mother] is not entitled to custody of [the child].

The Illinois legislature has created a rebuttable presumption that a parent is unfit to retain custody of one child if she has murdered another — a presumption that can only be overcome by clear and convincing evidence.
  In re S.W., 735 N.E.2d 706, 710 (Ill. App. 1st Dist. 2000).  [The biological mother] cannot present such evidence because the evidence overwhelmingly establishes the opposite.  [The biological mother]’s murder of [her first born son] obviously renders her unfit, but as horrible as [her first-born]’s fate was, it is not the entire story.  [The biological mother] had two other children besides [her first born son], and she abandoned both of them.  One can only guess the likely outcome, had she not done so.  

[The biological mother] has had three children and not one successful parenting experience.  Acting on the hope or speculation that [the biological mother] has changed would contradict all statistical odds and flaunt her heavy burden of proof under Illinois law.  

Most importantly, acting on hope or speculation exposes [the child] to the chilling and entirely unacceptable risk that speculation will not match reality.

B.
[The biological mother] has shown herself unable to cope with the normal frustrations of parenting.

As a mother, [the biological mother] will be exposed to the constant frustrations and inconveniences associated with parenting.  She will have to comfort [the child] when is frightened or sick and won’t stop crying.  She will have to change her plans at a moment’s notice to accommodate his schedule and needs.  She will have to endure the stress of sleepless nights, potty training accidents, the behavioral problems associated with the “terrible twos,” and countless other socialization processes.  She will have to remain calm and nurturing in the chaotic and unpredictable world of a toddler.  In short, she will have to put her own needs second to [the child]’s for many years to come.  [The biological mother] has not proven by clear and convincing evidence that she can do these things or make the countless other sacrifices that parenting entails.  The law presumes and her history demonstrates that she cannot.  

[The biological mother]’s enrollment in parenting classes is not sufficient to support an award of custody.  In re S.W., 735 N.E.2d at 710; In re C.W., 766 N.E.2d 1105, 1116 (Ill. 2002) (mother’s allegedly successful participation in DCFS services did not preclude termination of her parental rights); In re J.P. and T.P., 770 N.E.2d 1160, 1174 (Ill. App. 1st Dist. 2002) (recognizing that some situations are not amenable to rehabilitation).  While the parent in S.W. presented evidence that he had sought to be rehabilitated while in prison, had written to his child for a period of five months and believed he was ready to parent, the court held that such evidence did not rise to the level of clear and convincing proof that he was fit to raise a child.  In re S.W., 735 N.E.2d at 710.  

VII.
Terminating [the biological mother]’s parental rights is in [the child]’s best interest.
First and foremost on the list of best interest factors is the physical safety and welfare of the child.  705 Ill. Comp. Stat. 405/1-3 (4.05)(a).  When a parent is adjudged to be “unfit” under the Adoption Act, particularly when the finding results from the parent’s murder of a child, the parent is “unfit to have a child” or unfit to parent in general.  Ill. Comp. Stat. 750 §50/1, §1(D); see In Interest of J.R., 473 N.E.2d 1009, 1012 (Ill. App. 3d Dist. 1985) (holding termination of parental rights was appropriate as to all children of parent based on evidence of mistreatment of one or some); see also In re. J.H., 687 N.E.2d 105 (Ill. App. 1st Dist. 1997) (murder of an unrelated child terminated rights to parent’s own child).  

Egregious abuse of one child is indicative of prospective abuse of another similarly situated child.  See Padgett, 577 So.2d at 569; In re M.T.T., 613 So.2d at 575.  

[the biological mother]’s parental rights should be terminated.  National child abuse statistics and settled Illinois law both mandate the conclusion that [the biological mother] cannot be trusted to provide a safe environment for [the child].  The law of the state of Illinois says [the biological mother] does not deserve a second chance with [the child]’s life in the balance.  Justice for Children respectfully urges this Court to render judgment terminating [the biological mother]’s parental rights.  
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1  [The elder child] was born in June 1987.  The last incident of monstrous abuse to which he was subjected in July 1989 reportedly was triggered by a potty-training “accident,” commonly experienced by two-year old children.  [The elder child]’s tortured life finally ended on July 28, 1989 when he was two years and one month old.  [The child] was born on February 7, 2001.  Ironically, on March 14, 2003, the time of the best interests hearing to determine his fate, [the child] also will be two years and one month old.  


�  Fluke, Yuan, and Edwards, “Recurrence of Maltreatment: an Application of the National Child Abuse and Neglect Data System,” Child Abuse & Neglect, Vol. 23, No. 7, pp. 633-650 (1999); see also, Cohn, A.H. “Essential Elements of Successful Child Abuse and Neglect Treatment,” Child Abuse and Neglect, Vol. 3 at 491-96 (finding a recidivism rate of 47-62% in all groups; a rate of 56% in cases of severe abuse; and a rate of 30% occurring during treatment of the abuser) (1979).





3  Id. (emphasis added).





4  Williams, “Child Abuse Reconsidered:  The Urgency of Authentic Prevention,” Journal of Clinical Child Psychology, Vol. 12, No. 3 at 313 (1983).  





5  Id.  


�  Ansevin and Burton, “Justice for Children: An Appeal to Reason, Justice and Compassion” (1993), presented to Congress in a critique of the Family Preservation Act, S.596.  The Family Preservation Act ultimately was defeated, and in 1997 Congress adopted the “Adoption and Safe Families Act (“AFSA”) which effectively repealed “family preservation” as the overarching federally mandated goal of CPS.  The goal of family preservation has been replaced with the goal of “protection of the child.”  





�  Id.





�  Ansevin and Burton, citing Spinetta, J.J. and D. Rigley, “The Child-Abusing Parent: A Psychological Review,” Psychol. Buletin 77:296-304 (1972).





�  Id.





�  Id.





�  Ansevin and Burton at 5.





�  Ansevin and Burton, citing Jones, D.P.H., et al., “The Untreatable Family,” Child Abuse and Neglect 11:409-420 (1987).





�  Id.





�  Id.





�  Id., citing Greenland, C., “Preventing CAN Deaths: An International Study of Deaths due to Child Abuse and Neglect,” Travistock Publications, London/New York (1987).  





�  Ansevin and Burton, citing Daro, D., “Confronting Child Abuse,” The Free Press, New York (1988).  


�  Id


.


�  Id.





�  Id.





�  Ansevin and Burton, citing Magid, K. and C.A. McKelvey, “High Risk: Children Without Conscience,” Bantam Books, New York (1989).  





�  Id.


�  Child Fatalities Fact Sheet, published by the National Clearinghouse on Child Abuse and Neglect (1997).


�  Daro, D., “Confronting Child Abuse,” The Free Press, New York (1988).





�  Id.


  


�  Id.  


�  Gelles, R.J., the Brown University Child and Adolescent Behavior Letter, Vol. 8, No. 5 (1992).


  


�  Section 1(D)(i) states that a murder conviction creates the rebuttable presumption of depravity if the conviction occurred within 10 years of the filing of the motion to terminate parental rights.  However, that provision only applies to murder convictions involving persons other than those specifically identified in the first paragraph of Section 1(D)(i).  See Tosado v. Miller, 720 N.E.2d 1075 (Ill. 1999) (holding specific limitations provision controls over general one).  If the felony conviction is for murder, then it creates the presumption if it occurred within the preceding 10 years.  Section 1(D)(i) (third paragraph).  Finally, if the murder is of a child or the parent of the child involved, then there is no time limit and the conviction creates the rebuttable presumption regardless of when it occurred.  Section 1(D)(i)(first paragraph).






